ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
DECISION AND ORDER
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)
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and
)
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FIREMAN'S FUND INSURANCE CO.,
)



)
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)


Defendants.
)



)


This claim was heard at Anchorage, Alaska on May 31, 1989.  Employee was present and represented by attorney Chancy Croft.  Defendants were represented by attorney Allan Tesche.  The hearing was continued for the submission of a photograph and the transcript of Employee's deposition.  The additional evidence was received June 2, 1989, and the record closed.  The claim was ready for us to decide when we next met on June 14, 1989.

ISSUE

Was Employee's slip and fall on a public street as she was going to work an injury in the course and scope of her employment?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, a part‑time cocktail waitress, suffered a wrist injury on January 21, 1989, when she slipped on the ice as she was crossing 36th Avenue near the Seward Highway.  Employee testified her injury occurred about 8 o'clock in the evening. She is required to be to work one‑half hour before her shift began.  Her shift began at 9 o'clock p.m.


Employer had directed its employees not to park on the hotel property. (Employee's hearing Exhibit 1).  The hotel is located near the corner of the Seward Highway and 36th Avenue.  The hotel is across 36th Avenue from the University Plaza Building, which is currently occupied by the Internal Revenue Service (IRS) and was formerly occupied by Alascom.


Barbara Reading, the hotel's general manager, testified at the hearing that the parking lot around the hotel is act large enough at times to accommodate all the guests as well as the hotel's employees. Therefore, the management directed the hotel employees to park elsewhere to ensure adequate guest parking.  The employees were not directed to any particular alternate parking areas.  Both Reading and Employee testified that the employees usually parked across 36th Avenue near the building housing the IRS offices.  Reading testified that if an employee parked in the IRS parking lot directly in front of the IRS offices and Employer was aware of this, Employer would have the employee move the car out of that parking lot.  The parking spaces directly in front of the IRS office building are reserved for IRS employees or visitors.


In addition to this testimony, we heard considerable testimony about the condition and maintenance of the hotel parking lot as well as 36th Avenue, the lighting in each location, the available cross‑walks, and the hotel employees' parking habits.


Employee's slip and fall caused a fractured wrist.  She was unable to work six weekend shifts at the hotel because of the injury, but continued to work at her full‑time job as a legal secretary.  She seeks compensation for the time she could not work as a cocktail waitress as well as payment of her medical expenses.  Defendants controverted her claim in its entirety contending she was not in the course and scope of her employment at the time of her injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

An injury arising out of and in the coarse of employment includes

employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities.

AS 23.30.265(2).


We note that this definition became effective July 1, 1982.  It was adopted after the Court filed several opinions regarding activities it determined were in the course and scope of the employment. M‑K Rivers v. Schleifman, 599 P‑2d 132 (Alaska 1979); Anderson v. Employer Liability Assurance Corp., 498 P.2d 288 (Alaska 1972); State, Department of Highways v. Johns, 422 P.2d 855 (Alaska 1967); Richard v. Fireman's Fund Insurance Company, 384 P.2d 445 (Alaska 1963).  To the extent that the definition conflicts with the Court's interpretations or other general principles of workers' compensation, we find the legislature intended to reject these interpretations and require as to apply only the above definition. See generally 2 A.N. Singer, Sutherland Statutory Construction (4th ed. 1984).


We find that Employee was not engaged in an activity that was under the direction or control of Employer.  She was not directed by Employer to park in the IRS office's parking lot or to cross the street.  She was free to choose her own means of arriving at work and the route to get her there.


We find she was not engaged in employer‑sanctioned activities at employer‑provided facilities.  The public street is just that; it is not provided by Employer. we conclude Employee was not in the course and scope of her employment as defined by AS 23.30.265(2).


We find Employee was engaged in a personal activity when she was injured; that is, walking on a public street on her way to work.  Employee makes a sympathy argument that Employer could have provided Employee parking, and had Employer provided parking and Employee fallen in the employer‑provided parking lot it would have been a compensable situation.  Therefore, she contends she should be awarded compensation.  These are not the facts of this case.  The mere fact that an employer does not provide parking does not extend its liability under the Act to its employees who are injured on a public street or sidewalk on their way to work.


Even if we considered the general principles of workers, compensation expressed by Professor Larson as well as the Court in the opinions it has filed, we would still conclude Employee's injury is not compensable.


In R.C.A. Service Company v. Liggett, 394 P.2d 675, 677‑78 (Alaska 1964) the Court stated: "[I]njuries occurring off the employer's premises while the employee is going to or coming from work do not arise in the course of his employment." The Court cited this quotation with approval in Johnson v. Fairbanks Clinic, 647 P.2d 592, 594 (Alaska 1982).


The "going and coming rule" as stated by Professor Larson is as follows:

As to employees having fixed hours and place of work, injuries occurring on the premises while they are going to and from work before or after working hours or at lunchtime are compensable, but if the injury occurs off the premises, it is not compensable, subject to several exceptions.  Underlying some of these exceptions is the principle that course of employment should extend to any injury which occurred at a point where the employee was within range of dangers associated with employment.

1 A. Larson, Workmen's Compensation Law Section 15, p. 4‑3 (1984).


In this case, we find Employee parked in a lot not owned, operated, or controlled by Employer.  She was not on property immediately adjacent to Employer's premises, nor was she on property which was Employer's responsibility to maintain.  Under the "proximity rule" discussed by Professor Larson, her claim is not compensable. Id. section 15.11 at 4‑4 to 4‑7.


Of course, there are exceptions to the "going and coming rule.” Liggett, 394 P.2d 678; Johnson, 647 P.2d 594.  Employee argues her claim is covered under the "special hazards" of the "off premises rule."


We conclude that under the "special hazards" of the "off premises" rule as discussed by Professor Larson, Employee's claim is not compensable. Id. section 15.13(a) at 4‑23 to 4‑29; section 15.13(b) at 4‑29 to 4‑34.  First, we find Employer did not direct Employee to use the parking lot in which Employee parked on the day of injury.  There are other places she could have parked and other routes she could have taken to get to Employer's premises.


Second, there was no "special hazard." The weight of the testimony presented at the hearing supports the conclusion that slipping on the icy street was a hazard to which the general public was exposed to in most places in Anchorage on January 21, 1989.  In fact, Employee's witness, Marlene Nelson, testified that she believed 36th Avenue was better maintained and less icy than the hotel parking lot.  Considering that most of the streets and sidewalks in Anchorage are icy for the majority of the months from November through March, we find there is no distinct or causal connection between the conditions under which Employee traveled to Employer's premises and the occurrence of the injury.


Employee cites Schleifman, 599 P.2d 132 (Alaska 1979), in support of her claim.  Assuming Schleifman has any relevance under the Act after the adoption of AS 23.30.265(2), we find it is totally irrelevant to this claim. Schleifman specifically dealt with an injury that arose as a result of employment at a remote site. 599 P.2d at 135; Johnson, 647 P.2d 594 n.2. We find Anchorage, Alaska is not a remote site, nor is the location of the Golden Lion Hotel within Anchorage, Alaska a remote site.


Employee also argues the presumption of compensability in AS 23.30.120 applies to this claim.  We disagree.  In the cases in which the Court has addressed the "going and coming" rule, it has never applied the presumption.  Johnson; Schleifman; State v. Johns, 442 P.2d 855 (Alaska 1967), Liggett.


Even if the presumption applies, we find the presumption was overcome by the fact that the injury occurred off Employer's premises and before Employee began working.  Employee's reliance upon Forster v. City of Fairbanks, AWCB Decision No. Unassigned (Case No. 818053) (May 23, 1989) is misplaced, because of the substantial factual differences in the claims.  In Forster the employee had a heart attack.  He suffered pains "beginning at work and continuing intermittently during the two days prior to the heart attack." Id. at 4. There was medical evidence that emotional stress suffered at work caused "blood platelet aggregation and vascular contraction. . . . the stress produced occlusions through these mechanisms which resulted in the ischemic episodes.  These episodes progressively damaged the heart muscle . . . . this ultimately resulted in the full‑blown myocardial infarction." Id. at 5. Thus, it is clear that Forster's condition occurred during the course of employment and in the scope of employment, and the presumption in section 120 was properly applied.


In this case where Employee has a fixed time and place of work and the injury did not occur during that fixed time or place, we find the presumption is overcome. See 1 A. Larson, sections 10.32 at 3‑130; 10.33; A. Larson and J. Lewis, The Alaska Workers' Compensation Law: Fact‑Finding, Appellate Review, and the Presumption of Compensability, 2 Alaska L. Rev. 1 (1985).


Based on the foregoing, we conclude Employee's claim for benefits under the Alaska Worker's Compensation Act should be denied and dismissed.

ORDER

Employee's claim for benefit as a result of her January 2, 1989, injury is denied and dismissed.


DATED at Anchorage, Alaska this 15th day of June 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Mary A. Pierce
Mary A Pierce, Member

BOARD MEMBER SMITH, Dissenting;


I dissent from the majority's opinion as I find the injury compensable under the special hazard rule.  Although the route taken by Employee was not the only route, it was the regularly used route by employees of the hotel.  I find the alternate routes to Employer's premises were no more safe than the route chosen by Employee.  See 1 A. Larson section 15.13(f)‑(g). I find the special hazard is the necessity to cross a busy street which is icy.  There was conflicting testimony on whether the hotel’s parking lot or 36th Avenue was icier.  Even if Employer's parking lot was icier, there was not the same amount of traffic in the parking lot as there is on 36th Avenue.  Crossing the street with greater traffic flow, especially in the dark and cold of winter, causes employees to walk more quickly and increase the risk of a slip and fall.


While Employer's parking policy may be necessary at times, Employee presented testimony that the hotel lot was not fully used at the particular time of year when her injury occurred.  Therefore, the increased risk is especially important in this case.  Employer could have adjusted its employee parking policy to fit the actual use of the lot at that time of the year.  This would have provided Employee with safer parking and possibly avoided her injury.

/s/ D.F. Smith
Darrell Smith, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Brenda L. Sokolowski, employee/applicant, v. Best Western Golden Lion Hotel, employer, and Fireman’s Fund Insurance Company, insurer/defendants; Case No. 900684; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of June, 1989.
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