ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)



)


We heard this petition in Anchorage on May 18, 1989.  Defendants have requested that we review an eligibility decision by the Reemployment Benefits Administrator under AS 23.30.041(d). Attorney Eric Olson represented Employee and Attorney Susan Daniels represented Defendants.  We closed the record when the hearing ended.

ISSUE

Did the Reemployment Benefits Administrator abuse his discretion in his determination of Employee's eligibility for reemployment preparation benefits?

FACTUAL SUMMARY

On September 28, 1988 Employee aggravated a pre‑existing back problem while working as a roofing foreman for Employer.  Employee initially injured his lower back on August 31, 1988 after working five hours for Weatherguard Roofing Company.  This was the first company he worked for since moving to Alaska from Michigan in July 1988.


After Employee's September 28, 1988 injury, Insurer retained Duane Mayes of Northern Rehabilitation Services "for medical management and completion of an initial interview." (Mayes October 18, 1988 report at 1).  Mayes interviewed Employee on October 18, 1988.  Among other information, Mayes found that Employee's job skills included journeyman roofer, carpenter's helper, drywaller, cement mason and forklift operator. (Id. at 2).

Mayes learned that Employee (who is 32 years old) had worked for 14 years as a roofer, six months as a drywaller, and six months as a forklift operator.  Based on the "Classification of Jobs According to Worker Trait Factors," Mayes concluded Employee was qualified to do these three jobs which (he wrote) were classified as medium duty work. (Id. at 12) . Mayes also concluded Employee was not qualified to work as a carpenter's helper.  According to Mayes, Employee would need an additional 18 months of work experience to qualify for this job.  Regarding Employee's skill as a cement mason, Mayes did not analyze or further discuss this position.


In his report, Mayes did not note the dates Employee worked on the various jobs described in the work history.  However, Mayes wrote:

Mr. Sullivan stated for the past two years he has earned very little income due to being legally bound to his parents' home.  He was unable to accept employment beyond a 10‑15‑mile radius of his home as an attempt was made by the judicial system to convict Michael for drugs.  Mr. Sullivan stated he was found innocent and shortly thereafter he left Michigan and came to Alaska.

(Mayes report at 12‑13).


Eventually, Defendants started to pay Employee weekly temporary total disability (TTD) benefits of $110.  On February 2, 1989 the Reemployment Benefits Administrator (RBA) received a request from Employee for an evaluation under AS 23.30.041.
 The RBA then appointed Marjorie T. Linder to perform an evaluation under AS 23.30.041(c).


Linder submitted two reports, a "preliminary" evaluation dated March 2, 1989 and a "final" evaluation dated April 5, 1989.  In her first report, Linder noted she was unable to interview Employee personally because Employee was living in a remote fishing lodge acting as a caretaker/watchman. However, Linder developed a work history for her initial report by reviewing Mayes' report and Employee's deposition taken on January 24, 1989.
 This initial report includes a section titled "Work History for the Past Ten Years." In it Linder wrote:

The initial evaluation of Duane Mayes (October 18, 1988) indicates that Mr. Sullivan previously worked as a journeyman roofer, carpenter's helper, drywaller, cement mason, and forklift operator.  Mr. Sullivan's deposition, which I have thoroughly scrutinized, mentions only two other brief employments in the last ten years other than roofing: 1. (Depo.  P.8 and P.100) Transporting a couple of loads of carpeting by truck from North Carolina to a carpet place near his parent's home in Michigan, and 2. (Depo.  P.52) bartending (unclear when he did this).  For "skills", Mr. Sullivan lists "mostly roofing, some cement work, drywall, drain fields, carpeting, flooring, and that kind of stuff, but most of it is in roofing." He affirmed that he obtained these skills through work. (Sullivan Depo.  P.13). Just when he worked in these other trades is unknown . . . .

(Linder March 2, 1989 report at 4‑5).


Linder then went on to describe in more detail the jobs Employee held between 1979 and his injury:

Mr. Sullivan was incarcerated for less than one year in 179 and '80 (Depo.  P.22). He was released May 23, 1980 (Depo.  P.23). Mr. Sullivan worked for seven years for C.E.I. Industries (based in Howell, Michigan) in Chicago, then Alpena, then Dallas/Ft.  Worth area ('80‑82), and for C.E.I. in Indiana and Denver (1983‑84), C.E.I. wrote character references for Mr. Sullivan during his trial on drug charges. (Sullivan Depo.  Pgs.23‑24). From '83 to ‘85 (Depo.  P.27), also worked for Okerstrom and C. Jordon & Son (where he was a field supervisor according to Depo.  P.26‑27, and Marshall Roofing.  These all went bankrupt. (Depo.  P.25) Also he worked for Cook Roofing and Firebaugh and Reynolds. (Depo.  P.27). When he worked for C. Jordon & Sons, as a supervisor, he'd have to "do repair .... stop, deliver payrolls, take inventory, stop another job, fix a repair, go out to another job...just running around stuff." For the most part, he was not on the roof. (Depo.  P.28).

Between 1985 and '87, Mr. Sullivan worked sporadically.  He served time awaiting trial between '85 and '87 ‑‑ 20 to 30 days total (Depo.  P.22). During this period when he was arrested for cocaine charges (for which he was later acquitted), he had to resign from Firebaugh & Reynolds (Depo. P.28), and could not work for other companies for which he had previously worked, i.e. Wright‑Brown and National.

Between '80 and '85, he remembers he worked his way back across the county‑‑stopped in Omaha and did a job for a company called Weatherguard and stopped in Illinois and did a job in Chicago for Clark Roofing (Depo. P.29).

In '87, he worked twice for Wright‑Brown and twice for National Roofing. (Depo.  P. 30).  The reason he did not work in period between '85 and '87 was because he kept having to deal with the criminal justice system and he was afraid of missing his hearing date. (Depo.  P. 31).

(Id. at 5‑6)


Linder finally interviewed Employee on March 29, 1989 and subsequently submitted her final report on April 5, 1989.  Regarding work history, Linder wrote in her second report that Employee essentially agreed with the history she compiled in her first report.  She also noted Employee told her he worked primarily as a roofer or roofing supervisor the past 10 years. (Linder April 5, 1989 report at 2).  Linder's April 5, 1989 report does not contain any specific discussion or description of the other jobs (bartender, truck driver, cement mason, drywaller, forklift operator, carpenter's helper) which Employee previously held and which she mentioned in her first report.


Linder relied on the medical reports of Laurence Wickler, D.O., and Michael James, M.D., and upon Employee's work history to conclude that Employee was eligible for reemployment benefits under AS 23.30.041. As part of her conclusion, she indicated that Employee could not "return to the job held or trained for within ten years of the injury." (Linder April 5, 1989 report at 4).


During her evaluation process, Linder requested that Employer complete a "generic job analysis" (JA) for the roofer foreman job Employee held at the time of injury.  Linder also requested that Dr. Wickler review the JA and then respond to questions, posed by Linder, concerning Employee's ability to perform the work described in the JA.


Wally Power completed the JA on behalf of Employer.  In his comments, Power stated: "Employee was hired as a foreman from the union hall.  As foreman, he was expected to use good judgment and had ability to delegate physical work." (Job analysis at 3).


In response to Linder's questions, Dr. Wickler indicated that the physical demands of roofer as outlined in the JA were not within Employee's physical capacities. (Id.) Dr. Wickler was then asked; "if in your opinion, Mr. Sullivan is unable to perform the physical demands of a roofer at this time, when do you anticipate he will be able to engage in those activities?" Dr. Wickler's one‑word response was: "Unknown." Dr. Wickler also indicated that Employee was medically stable and stationary and that he would have a permanent partial impairment.  Dr. Wickler signed the JA on March 29, 1989.


At Insurer's request, Dr. James examined Employee on March 29, 1989.  The doctor described Employee's injury and medical treatment;

Mr. Sullivan is a 31 year old gentleman seen in this office in October of 1988.  His history is outlined on our initial evaluation of this gentleman.  In summary, he sustained an injury on August 31, 1988 while working as a roofer.  His symptoms were one of back pain referred to both legs and it was my impression at that time that the patient had lumbar strain superimposed upon degenerative disc disease at L4‑5.  The patient was subsequently followed by Dr. Wickler and an MRI was obtained which demonstrated degenerative disc disease at L3‑4, 4‑5 as well as L5‑Sl.  No specific focal radicular signs were found and it was Dr. Wickler's opinion that the patient's back did not warrant surgery.  From November of 1988 through January of 1989 the patient was in physical therapy 3 times per week consisting of traction, heat as well as exercise with gradual abatement of his symptoms.  In early February the patient had the opportunity to go out to a lodge in the interior where he worked as a watchman.  He relates that his wood was cut for him and his only responsibility was to watch over the lodge and make sure things weren't taken.  This interval he has been snowshoeing 3 to 4 hours per day which has increased his endurance and his physical strength.

Dr. James ordered an MRI and B‑200 test and indicated he would then answer Insurer's questions on Employee's physical condition.  After receiving the results of these tests, Dr. James wrote an addendum to his March 29, 1989 report.  He stated in pertinent part:

I do not believe this gentleman will return to work as a roofer given the physical requirements of that occupation.

I believe this gentleman will be permanently impaired as a result of this injury.

My recommendation at this time is that he be placed in a structured back rehabilitation program for 4 to 6 weeks either here, at BEAR or perhaps at ATC, whichever the insurance companies desire.  At the end of that time his B200 should be repeated and this would give us more objective assessment of his physical capabilities which I believe should improve with a structured program.  This would also give us more latitude in any retraining program.

This gentleman should be retrained in another occupation.  With regard to medical stability, I believe that medical stability would probably be defined when he finished the structured therapy program.


On April 12, 1989 the RBA notified Employee that he was eligible for reemployment preparation benefits.  The RBA indicated that Employee's eligibility was based on Linder's report and the medical evidence which he indicated showed that "rehabilitation services are needed in order for you to return to remunerative employability."


Defendants argue that the RBA abused his discretion in finding Employee eligible for reemployment benefits.  They assert that the position Employee held at the time of injury was roofer foreman rather than journeyman roofer.  Defendants assert that the information reports submitted to the REA do not address whether Employee could return to work as a ‑roofer foreman.  Secondly, Defendants contend that there is insufficient medical evidence to determine whether Employee could eventually return to work as a journeyman roofer or roofer foreman.  Finally, Defendants argue that notwithstanding the outcome of the above issues, the eligibility decision did not consider or address other jobs Employee has held in the past 10 years.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.041(d) and (e) provide:

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupational Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or  received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of occupations Defined in the Dictionary of Occupational Titles."

In Aaron C. Garrett V. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989) at 5, we stated:

The panel in McCullough v S & S Welding, Inc. , AWCB No. 88‑0333 (December 7, 1988), focused on the legislature's use of the term "review" in conjunction with a standard of review of "abuse of discretion." They concluded that a hearing aimed only at determining whether an abuse of discretion had occurred logically should be limited to consideration of evidence available at the time of the eligibility decision as well as arguments presented at the review hearing.  We agree.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious. manifestly unreasonable, or which stems from an improper motive.'  [footnote omitted]  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979." The abuse of discretion standard is used by appellate courts in reviewing the activities of lower courts.  In applying that standard appellate courts generally rely only on the record and arguments offered by the parties.  We conclude we should do likewise in determine whether the Reemployment Benefits Administrator abused his discretion.


In this case, it is clear that Linder did not get specific information on the numerous other jobs Employee apparently held within ten years before his injury.  Linder acknowledged these jobs in her preliminary report, but she failed to follow through and get details of these jobs from Employee, including wages earned and time periods worked.  Furthermore, she failed to determine or explain whether or not Employee had acquired competitive job skills for each of these positions. moreover, Linder failed to provide either Dr. Wickler or Dr. James with descriptions, of the physical demands of these jobs, as described in the United States Department of Labor's "Selected Characteristics of Occupations defined in the Dictionary of Occupation Titles" (SCODDOT).  Without this information, the physicians could not predict whether Employee has permanent physical capacities that are less than the physical demands of any of these jobs.  Further, Linder failed to ascertain whether any of these jobs exist in the labor market.


Linder apparently determined that since Employee had worked primarily as a roofer during the past ten years, she did not need to address the other jobs he may have held long enough to obtain the skills to compete in the labor market . . . . “ AS 23.30.041(e)(2). We must decide whether such a determination is acceptable and meets the requirements mandated under AS 23.30.041(e). We find that this subsection makes no distinction between a job an employee "primarily" held during the ten years preceding his injury, and any other job an employee held long enough, during the period, to acquire skills to compete in the labor market.  As such, the subsection mandates that a physician make the requisite prediction for all of these jobs, not just a job primarily held during the ten‑year period.  In this case, Linder failed to address, in the record, the numerous other jobs Employee held during the ten‑yea‑c period and whether any of these jobs were held long enough for Employee to acquire competitive job skills.  Without this information, there is no way for us to decide whether she should have submitted SCODDOTs of any of these jobs to a physician so that the physician could make a prediction under AS 23.30.041(e).


We conclude that it was inappropriate for Linder to fail to provide a written, detailed description of the other jobs Employee held during the ten‑year period and why she did not submit SCODDOTs of these jobs to a physician for prediction.  We note that as a certified rehabilitation specialist, Linder is presumed to have the expertise to decide whether a job Employee held in the ten‑year period provided Employee with competitive job skills.  Nonetheless, she must still explain, in her evaluation, why jobs included in Employee's work history are not subject to a physician's prediction.  Without this information, the evaluation was incomplete.  We conclude that it was inappropriate for the RBA to rely on this incomplete evaluation. in doing so, he abused his discretion.


We remand this case to the RBA to get the additional information necessary to make an eligibility decision under AS 23.30.041(e). The RBA shall notify the rehabilitation specialist that a complete detailed job history must be gathered and submitted for review.  The specialist must then decide which jobs Employee has acquired skills to compete in the labor market, and whether any of these jobs exist in the labor market.  Along with this history, the specialist should submit an explanation as to why there is or is not a need for a physician to conduct a review and make a prediction of each job included in the history. if the specialist determines that a particular job requires review and prediction, the appropriate SCODDOT must be sent to a physician for review. The specialist should make clear to the reviewing physician that we need a prediction on permanent physical capacities compared to the physical demands of the jobs.  When the specialist completes these tasks, a complete evaluation with this information must be submitted to the RBA who must then decide Employee's eligibility under AS 23.30.041.

ORDER

This case is remanded to the RBA to get the information ordered in this decision.

Dated at Anchorage, Alaska, this 16th day of June, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R Torgerson
Mark R. Torgerson, Designated Chairman

/s/ D. F. Smith
Darrell F. Smith, Member

/s/ RL Whitbeck Sr
Richard L. Whitbeck, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Michael Sullivan, employee/applicant; v. Gudenau and Co., Roofing Division, employer; and Alaska National Insurance Co., insurer/defendant, Case No. 820305; dated and filed in the office Of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of June, 1989.

Clerk

SNO

� Employee had initially requested a rehabilitation evaluation in his November 10, 1988 Application for Adjustment of Claim.  However, the RBA notified Employee by letter dated November 28, 1988 that an eligibility determination could not be made until medical information was received.


� We have not been provided with a copy of this deposition.





� The Alaska Supreme Court has also held that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).





