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On March 9, 10 and April 14, 1989, we heard this claim for temporary total disability (TTD) benefits, medical expenses, a compensation rate adjustment, interest, vocational rehabilitation services and actual attorney's fees and legal cost in Anchorage, Alaska. The employee was present and represented by attorney Charles W. Coe. The defendants were represented by attorney Phillip J. Eide. The record closed on May 3, 1989, the first regularly scheduled hearing date after all briefs were filed.

MEDICAL HISTORY

It is undisputed that Gloria Otero, a custodian/building plant operator (BPO) at the Baxter Elementary School in Anchorage, injured her low back on March 1, 1988, when she jumped from the way of a falling lunch room table.


On March 2, 1988, the employee was seen by Katherine Kolb, M.D., complaining of back pain. After examining Otero, Dr. Kolb diagnosed a mild back strain and recommended Flexril and heat. (Dr. Kolb report dated 3/2/88).


The employee saw Ken Moll, M.D., in the Humana Hospital Emergency Room on March 6, 1988, with complaints of persistent mid‑back pain. which radiated around her right flank to her ribs. Dr. Moll's impression was low back strain and he recommended physical therapy and Tylenol with Codeine. (Dr. Moll report dated 3/6/88).


On March 10, 1988, Otero was seen by Declan Nolan, M.D., orthopedic surgeon, for moderate low back pain in the right low lumbar region. There was no radiation to the lower extremities. No signs or symptoms that suggested radiculopathy. The pain was worse with movement. Dr. Nolan indicated that x‑rays of the lumbar spine revealed mild narrowing at the lumbosacral articlation at the facet joints. No evidence of spondylolysis, fracture, subluxation, or other structural defect. From his findings, Dr. Nolan's impression was lumbar sprain with underlying facet degenerative disease. The doctor recommended that the employee he off work for another ten days and continue physical therapy. (Dr. Nolan report dated 3/11/88).


Otero was seen by Dr. Nolan again on March 16, 1988. She mentioned that she was concerned because she had some numbness of the right side of her body. she also indicated that the numbness came after traction was used on the right leg and subsequently occurred in her right upper extremity and then the right side of her body. Upon examination, the doctor found no changes and he reassured her that this was a pain phenomenon and not a neurological deficit. (Dr. Nolan report dated 3/21/88).


On March 21, 1988, the employee again saw Dr. Nolan continuing to complain of back soreness that seemed to be worsening. Dr. Nolan suggested that if she continued to be sore and painful, he might consider a facet injection. (Dr. Nolan report dated 3/25/88).


On April 4, 1988, Dr. Nolan saw the employee who continued to have moderate symptoms without much improvement. The doctor noted that she continued to have tenderness in the lumbosacral area and normal straight leg raising and normal neurological examination. Dr. Nolan indicated that Otero was to Michael James, M.D., specializing in physical medicine rehabilitation, at the defendants' request and he thought that that would be helpful. (Dr. Nolan report dated 4/6/88).


Otero was seen by Dr. James on April 13, 1988. After performing an EMG of the right lower extremity and related paraspinal musculature and reviewing x‑rays, the doctor was of the impression that the employee had; 1) low back pain; possibly a mild lumbar strain; 2) no evidence of radiculopathy clinically or electrodiagnostically; 3) parathesias appeared to have resolved; 4) some element of symptom magnification based on a B‑200 evaluation conducted on April 12, 1988; and 5) resolved carpal tunnel syndrome. The doctor recommended Otero undertake a six‑week structured physical therapy program. Dr. James stated that symptom magnification exists when the patient's symptoms and presenting functional levels are far in excess of basic organic pathology. (Dr. James report dated 4/13/88).


When Otero saw Dr. Nolan again on April 15, 1988, he mentioned that he agreed with Dr. James' recommendation of four to six weeks of physical therapy. He also said that there was nothing more orthopedically that he could do for her. (Dr. Nolan report dated 4/15/88).


On April 18, 1988, the employee telephoned Dr. James' office stating that she needed her medication refilled because she was in a great deal of pain. She also mentioned that she would like to get going on the physical therapy program to try and alleviate her pain. (Dr. James report dated 4/18/88).


The employee saw Dr, James on May 5, 1988, complaining of back pain as well as paresthesias and pain in the right lower extremity which seemed to be enhanced by the B.E.A.R. (physical therapy) program. Upon examination, the doctor found a hypesthesia in the distribution of the lateral femoral cutaneous nerve on the right side and a normal range of motion in the back. Otero was given a prescription for Halcion and encouraged to continue with the back program. In an addendum noted on his report dated May 5, 1988, Dr. James stated:

It is of note this lady is a symptom magnifier as defined by the B‑200 and also the variable symptoms she demonstrates. It is our intention to follow her closely in the PT program gradually shaping her back into a work situation. My tentative goal is that this occur by the end of May. We will contact Mickey Andrew, her rehab. nurse, in helping affect [sic] this plan.


On May 11, 1988, Otero was seen by Robert W. Kent, D.C. After taking the employee's history, performing an examination, doing various range of motion tests and reviewing the roentgenographic findings, Dr. Kent diagnosed Otero as suffering from an acute severe lumbar‑plexus disorder which was made up of an acute severe lumbalgia, an acute severe radicular neuralgia into the right lower extremity, a lubosacral/sacroiliac segmental dysfunction, an acute severe lumbosacral sprain and a retrolisthesis at the L5 level and an acute severe cervical brachial syndrome which was make up of an acute severe cervicalgia, an acute severe cervical myalgia, an acute severe brachial/radicular neuralgia into the right upper extremity, an atlanto‑occipital segmental dysfunction, a cervico‑thoracic segmental dysfunction, headache syndrome/cranial neuralgia and an acute severe cervical sprain. In conclusion, Dr. Kent stated:

To comment further here, I have requested that this individual temporarily terminate her participation in the Body Ergonomics and Rehabilitation Inc. B.E.A.R. She is in a physical state of distress. In my experiences with similar cases have indicated that a brief termination of such rigorous activity is in the patient's best behalf. At the present time conservative manual medicine and physiotherapeutic procedures seem to be in her best interest, as well as definitive physiologic rest.

I have likewise referred her back to medical physician, however, as of this writing there seems to be a bit of lack of cooperation and down right harassment of this individual to the extent that she feels very depressed. Accordingly I have referred her to Alexander Baskous, M.D., for appropriate pharmaceuticals. It is my intention herewith, only to cooperate with medical assistance in this patients regard and it is our purpose to help this person and not hinder her during her recovery process.

We have not evaluated her for the possibility of permanent residual injury and I will reserve judgment in this regard until a later date. have, however, excepted Gloria's case for treatment at this office; treatment has been initialized and is presently ongoing. In my opinion, this is medically necessary and reasonable treatment due solely to the occupational injury noted in the foregoing narrative.

He estimated that his clinical rehabilitation procedures for the neuromusculoskeletal injuries which incorporated the use of specific vertebrotherapy (manual vectoral spinal manipulation) would be needed for approximately four to six months. (Dr. Kent report dated 5/11/88) . Also on May 11, 1988, the employee signed a form that designated Dr. Kent as her "primary treating physician."


When the employee saw Dr. James on May 17, 1988, she complained of increased back pain with radiating pain into her right leg and a vague pain paresthesias of the right leg. Based on his examination, Dr. James informed Otero that she had a low pain threshold because he found no significant pathology. The doctor noted that the employee was to continue the B.E.A.R. program, a B‑200 should be obtained the following week and a job description should be obtained from Mickey Andrew. (Dr. James report dated 5/17/88).


Also on May 17, 1988, Dr. Kent signed an "authorization for absence" which excused Otero from the B.E.A.R. exercise program.


At Dr. Kent's request, the employee was examined by Paula M. Lyons, M.D., on May 19, 1968. Dr. Lyons diagnosed that she was suffering from a lumbar sprain with no evidence of a herniated disc. (Dr. Lyons report dated 5/19/88).


When Dr. Lyons next saw Otero on June 3, 1988, she wrote on a prescription slip "still unable to return to work; unsure when Gloria will be able.”


A CT of the lumbar spine taken on June 4, 1988, showed that while‑there were no signs of acute bony abnormalities and no evidence of a disc herniation, there were findings of mild spurring and some facet hypertrophy at the L6‑Sl level. (George Ladyman, M.D., radiologist, dated 6/4/88).


By signing an authorization for absence on June 10, 1988, Dr. Kent excused the employee from work through June 30, 1988, During this time, Dr. Kent treated Otero 14 times with vertebral therapy, diathermy, and linear intermittent spinal traction. He noted that the employee was not medically stable, it was unknown if vocational rehabilitation would be needed and if the injury would result in a permanent impairment and the length of disability was undetermined. (Dr. Kent reports dated 6/16/88 and 7/1/88).


At the defendants' request, David J. Sperbeck, Ph.D. , performed a psychological evaluation of Otero on June 14, 1988, and concluded that she did not suffer from clinical depression. After arriving at this conclusion he stated: "In fact, given the psychosocial stressors which she has been facing, it is my opinion that she has performed quite well under the circumstances." (Sperbeck report dated 6/17/88).


At Dr. Kent's request, the employee saw H.S. Reese, M.D., orthopedic surgeon, on July 8, 1988. Dr. Reese diagnosed a lumbosacral facet syndrome and suggested she have a facet injection. (Dr. Reese report dated 7/8/88).


The record indicates that between July 1, and July 30, 1988, Dr. Kent treated Otero 11 times with vertebral therapy, diathermy, and linear intermittent spinal traction. As noted in his previous report, the employee was found to be medically unstable and it could not be determined if vocational rehabilitation would be needed or if the injury would result in a permanent impairment. Dr. Kent also would not speculate at that time as to how long Otero would be disabled and unable to work. (Dr. Kent reports dated 7/18/88 and 8/1/88).


On July 27, 1988, the employee saw John J. Smith, M.D., a family practitioner in Dr. Lyons' clinic. The doctor stated that she complained to him that she was under a lot of stress because she was having problems with the insurance people. He gave her a sample of Ideral. (Dr. Smith report dated 7/27/88 and Dr. Smith dep. at 4‑5 taken on April 21, 1989).


The record shows that on August 5, 1988, Dr. James had reviewed a job description for BPO provided by Mickey Andrew and felt that Otero was perfectly capable of handling that job when he last saw her. (Dr. James report dated 8/5/88).


At the defendant's request, Otero was evaluated by George B. Wichman, M.D., orthopedic surgeon in Dr. Nolan's clinic. In a report dated August 11, 1988, Dr. Wichman stated in part:

It is my impression that we are dealing with a pleasant lady that has low pain tolerance and also lives in a great deal of fear since several doctors have told her several different things. she says one doctor told her that she had a slipped disc, another that she has arthritis which may cripple her. She wants to try a Cortisone injection and this was accomplished today. The L5 lower facet joint on the right was infiltrated with Marcaine, Xylocaine and Cortisone. Her pain was relieved and she was put on simple exercises to be done at home. She did not ask for any pain mediation. We will see her in 2 weeks for follow up. She stated she wanted a slip to be off work as she is sure that she could not lift all of the boxes which she has to do for summer clean up at her job with the school district. She is afraid of lifting. For the time being her pain has been controlled but I am not sure about the future.

Basically she has had lumbago or joint impingement, has been seen by several different doctors who all gave her different impressions some of which were "scary" to her. She may have problems with her job but hopefully this will take care of itself and she will become symptom free.

After seeing Otero on August 26, 1988, Dr. Nolan reported in part:

I had a long discussion with her today about the nature of her problem and explained the meaning of the symptomatic relief she had from the injection. This should reassume her that the pain is coming from the facet joint and ligament areas. I advised her that I did not feel further medical treatment was appropriate or would be helpful. I advised her to try to regain confidence in her spine and to go to work. she will need to work to get her back functioning again. I told her that it would likely continue to hurt her during her initial phases of work but after being off 5 ½ months I do not feel that being off work anymore will be of any benefit.


By signing an authorization for absence on August 29, 1988, Dr. Kent excused the employee from work until September 4, 1988.


The record reflects that between August 3 and September 8, 1988, Dr. Kent treated the employee four times with vertebral therapy, diathermy and linear intermittent spinal traction. The chiropractor still felt that Otero's medical condition was unstable and it could not be decided if vocational rehabilitation would be needed and if the injury would lead to a permanent impairment. Dr. Kent also could not determine the length of Otero's disability and, as such, did not release her for any type of work. (Dr. Kent reports dated 8/31/88 and 9/15/88).


On September 28, 1988, the employee saw Dr. Smith for a Alaska Department of Health and Social Services' evaluation. his deposition, the doctor testified as follows:

A Okay. She had been in on the 27th ‑‑ the 26th and unable to stay and came back on the 28th. On the 26th she had gone to the Humana ER, was given a shot and a prescription for Anexsia (ph) and she'd seen Doctors Dickey and Hacket. She related Doctor von Wichman had done a facet block on her back that only lasted two days and then she'd been told to see Dr. Nolan, that Dr. Kent had taken her off work and wanted her retrained for another type of work. That she was trying to get into an aquasize (ph) program and was coming up for a Workmens' Comp. hearing. She complained of right sided numbness to the leg. Examination of her extremities revealed sort of a stocking glove and a decrease in sensation of her right flank and leg going to mid‑abdomen. Her deep tender reflexes were equal. Straightening of the leg while sitting was negative, but when lying down raising the leg straightly ‑‑ leg straight while lying down caused pain in the right calf. Her circulations are all okay. The stocking glove meant she had decreased sensation over the entire right lower extremity and the right flank and after discussing it I thought she needed physical therapy, muscle relaxers, non‑steroid anti‑inflammatories (ph) and possible (ph) retraining but she was also very upset with the Workmens' Comp. system.

Q Let me ask you this, what was your diagnosis if you could tell us, or your impression?

A Well, the impression I had then that she was having pain in her back, I couldn't find a physical fin ‑‑ reason for it.

Q Okay.

A She had stocking glove anesthesia which goes with anxiety and ‑‑ and so forth, but she definitely was ‑‑ complained of pain in her back and she had had rather extensive physical therapy, but she continued to hurt.

Q Okay. Did you recommend her for Social Services at that time?

A I'd have to look up ‑‑

Q And maybe this will help you.

A I told 'em I thought she was able by her pain and un ‑‑ unable to work at the time, that she had pain that had not responded to usual measures, that CT scan had shown an enlarged nerve root on the right. I thought that probably tra ‑‑ retraining in some other field of endeavor would help because she was having all this pain and couldn't go back to what she was doing and I thought she needed intensive physical therapy and psychotherapy.

Q Okay. And so at that time did you recommend that she go back to work imm ‑‑

without retraining, or some type of continued medical care?

A Not right then, no. I thought that they should ‑‑ she should have some retraining, or something, but I didn't think that she with the pain she was complaining enough, she'd go back ‑‑ that she could go back to work, 'cause she was going to keep hurting.

(Dr. Smith dep. at 5‑8).


On October 14, 1988, the employee went to see Dr. Nolan again and he informed her in part:

Gloria is back today saying that she has been in multiple emergency rooms and has been to other doctors. She still continues to have trouble. I discussed with her and her friend today at length that I have exhausted all avenues of diagnosis for any significant orthopedic problem. I advised her again that I think she has chronic pain. I also repeated the advice that she should return to a rehabilitation physician for further advice on treatment if any.


In a report dated November 17,1988, Dr. Nolan stated:

The patient not seen. Advised the insurance company (Katie Matson) this morning that I have reviewed Gloria's chart again. I advised her that I told Gloria until I was blue in the face that I could find nothing significantly wrong with her spine orthopedically, that she had no nerve damage, that all treatment had been carried out and that further treatment would be wasteful and would more likely make her worse than better. I advised her to go back to work back in August as did Dr. James.


On November 23, 1988, the employee saw Kenneth E. Ryther, a physician's assistant (PA) , complaining of chronic low back and right hip pain since her injury in March 1988. Upon examination, Ryther found marked lumbosacral muscle spasm and marked tenderness and swelling at the sacral joint. The PA diagnosed chronic low back pain with chronic sacral joint disfunction, Ryther prescribed manipulation of the right sacral joint, moist heat and bedrest for 72 hours. (Ryther report dated 11/23/88).


In a letter to Otero’s attorney dated December 21, 1988, Ryther stated in part:

I did advise Ms. Otero [sic] that it would be unlikely that she would be able to resume the type of work that she had heretofore done with respect to heavy lifting, pushing or pulling, simply because the likelihood of recurring injury to the right sacroiliac joint clearly is more common once an injury to that joint has occurred.

I have seen Ms. Otero [sic] in follow up since our initial visit and she has continued to improve with respect to range of motion. The sacroiliac joint is becoming stable. She has had one occurrence where she reslipped the joint; however, as I advised her, the likelihood of that occurring was fairly high, given the chronic nature of the injury to the joint. However, I do believe that she will heal with time. I have recommended through the injury report forms that I believe that it would be necessary for Ms. Otero [sic] to enter some form of vocational rehabilitation program so that she can be retrained in some form of occupation that would require her to deal with heavy lifting, pushing and pulling.

(Letter from Ryther to Helen Simson dated December 21, 1988).


On January 19, 1989, Dr. James wrote to Katie Matson, the defendants' claims adjuster, and stated in part:

I frankly think this lady is a malingerer and is attempting to use the workers' compensation system for her own economic ends. (it is important to point out that I do not make this diagnosis of malingering very easily and this is made only with a great deal of thought and reflection on her course to date).


After seeing Otero on December 27, 1988, January 24 and March 6, 1989, Ryther determined that the employee would not be capable of ‑returning to work for six to eight weeks. (Ryther reports dated 12/27/88; 1/24/89; 3/6/89). In a report dated March 15, 1989, the PA stated that Otero would be released for modified work on April 10, 1989, with no lifting, pushing or pulling with weights over 30 pounds.


On March 4, 1989, the employee was seen by Kurt D. Merkel, M.D., an orthopedic surgeon, and underwent a Ergometric Strength Test Evaluation. In his narrative report dated March 7, 1989, the doctor summarized his findings as follows:

Evaluation of the Ergometric Strength Test demonstrates that this patient tried to the best of her ability, although limited in certain positions with pain. She demonstrated during the strength test that she was of approximately average strength for a woman of her age, sex, weight and height.

By reviewing the Ergometric Strength Test we can state that this patient can do a maximum lift from floor to approximately knee height of approximately 80 pounds and could be on a occasional basis (once per hour) or a frequent lift from floor to approximately knee height of 30 pounds (twenty times per hour) . Also, by reviewing the strength data we can demonstrate that this patient can probably be expected to lift and carry approximately 50‑60 pounds on an occasional basis (once per hour) or approximately 24‑25 pounds on a frequent basis (twenty times per hour). This, therefore, would qualify her for work at DOT Guidelines of sedentary, light, medium, and perhaps certain forms of heavy work, although these may have to be modified. She would not be allowed to do heavy work which required lifting over approximately 60 pounds to waist level, or more than approximately 80 pounds from floor to knee level, and could not do repetitive frequent lifting over approximately 30‑40 pounds. In addition, she would be completely disqualified for any forms of very heavy work and many forms of heavy work, by DOT Guidelines.

In review of the Ergometric Strength Test, at no time did this patient demonstrate anything to suggest malingering or conscious manipulation of the exam, although on occasion she did have pain with lifting. 1, therefore, feel that she is qualified to perform DOT Guidelines of sedentary, light and medium forms of work.

VOCATIONAL REHABILITATION BACKGROUND

On June 28, 1988, Andrew submitted a job analysis for the position of BPO for the Baxter Elementary School which had been approved by herself and Dr. Carol Busey and Charles King of the Anchorage School District. Andrew noted that Otero disagreed with various parts of the job analysis such as factors which could cause stress, working on slippery surfaces, lifting requirements, kneeling requirements and the use of certain tools, and as such, refused to sign it. Dr. James signed this job analysis on August 5, 1988 and it was approved by Dr. Nolan on November 15, 1988. Andrew noted that as of September 9, 1988, the Anchorage School District did not recognize Dr. Kent as the employee's primary treating physician. Except for obtaining the approval of the two physicians with regard to the job analysis, there appears that nothing further was offered the employee in the way of vocational rehabilitation services between April 22, 1988, when Andrew accepted Otero's case and November 23, 1988, when she, in essence, closed the employee's file. (Andrew report dated 11/23/88).

COMPENSATION BACKGROUND

The defendants accepted the employee's claim and paid TTD benefits and most medical expenses until August 26, 1988, when her entire claim was controverted. The record reflects that on July 12, 1988, "treatment by other than designated physician" was controverted because "claimant is only allowed to have one treating physician," Dr. Reese's medical evaluation was controverted on July 22, 1988, because "it repeated already completed orthopedic evaluations. Claimant is doctor shopping. Claimant has failed to follow medical advice. We have received reports of treatment and bills for treatment of unrelated conditions." All time loss benefits after August 5, 1988, were controverted briefly because "Dr. James indicates that as early as 1/17/88 claimant was medically able to return to work," and Dr. Smith's medical costs were controverted on August 15, 1988, because "medical evidence indicates that heart, stress and anxiety are not the result of the 3/1/88 injury."

VIDEOTAPE EVIDENCE

At the hearing, a two‑hour videotape and an eight‑minute videotape of the same event taken for the defendant by Lyle Davis was introduced into evidence. These videotapes showed Otero sitting on a curb, standing up from the curb without using her arms, standing and walking, all in the process of picketing her labor union's office on April 20, 1988.

TESTIMONY OF DR. KENT

Dr. Kent testified that when he examined the employee on May 11, 1988, she was experiencing a severe to acute lumbar plexus syndrome with facet joint involvement. (Hearing Transcript (Tr.) at 26). He explained that "[t]he lumbar plexus was a condition of the spinal column in the lumbosacral region affecting the central nervous system at that level." (Id.). Dr. Kent stated that because of the pain and discomfort Otero was experiencing when he first saw her, he did not think it was advisable for her to be involved in a concentrated and strenuous exercise program and, accordingly, he took her out of Dr. James' B.E.A.R. program. (Id. at 27). He reported that he referred the employee to Dr. Baskous almost immediately because he believed medication would help reduce her pain and discomfort. (Id. at 29). He testified that because of the degree of the employee's pain and discomfort, he also sent her to Dr. Reese on June 28, 1988, for an orthopedic evaluation. (Id. at 31) . Dr. Kent believes that Dr. Reese's suggestion that Otero undergo a facet block was consistent with his diagnosis. (Id.). He also feels that Dr. Ladyman's findings of mild spurring and some facet hypertrophy at the L6‑Sl level was consistent with what he and Dr. Reese had found. (Id. at 32‑33).


Dr. Kent commented that by September 29, 1988, he still felt Otero could not return to her former job as a BPO and, accordingly, he did not release her for work. In fact, stated that he advised the defendant in September 1988, that she would not be able to return to her old job for 90 days, which would have been the end of 1988. (Id. at 34) He based this decision on a physical capacity evaluation he performed which showed that Otero was capable of lifting ten pounds frequently, lifting up to 24 pounds occasionally and no lifting over 25 pounds. She could occasionally bend, stoop, squat, crawl, climb, reach above her shoulder, kneel, push and pull. (Id. at 35). Dr. Kent testified that he did not believe the employee was a malingerer. At the conclusion of his direct testimony, he stated that he is owed $2,480.00 for treatments administered to the employee. (Id. at 36).


When questioned on cross‑examination about Dr. Merkel's assessment in March 1989, that Otero could lift far more than Dr, Kent estimated, he commented that she did not have those capacities back in August of 1988. (Id. at 43‑44).

TESTIMONY OF DR. NOLAN

At the hearing, Dr. Nolan basically went over his reports which have been summarized above, in addition, he stated that the employee should have completed the B.E.A.R. program and returned to work and he did not see anything on the videotape which showed that Otero had any kind of back problems. When asked of the B‑200 machine was recognized as an objective means of measuring patient's range of motion and strength, Dr. Nolan testified:

A Yes, it is. In fact, one of the only objective means that we have.

Q And do you as an orthopedic surgeon accept and rely upon a B‑200 test both in terms of assessing a patient's capabilities and in determining whether there's actually something wrong with them?

A Well, yes, I ‑‑ I think that the ‑‑ the BEAR 200 doesn't necessarily give you a diagnosis. I mean, diagnoses are pretty easy to make in ‑‑ in ‑‑ by physical examination and history and x‑rays. The BEAR 200 helps to ‑‑ to distinguish types of dysfunction that a person may have, so it can help in fine tuning the diagnosis, certainly, but one almost always knows what's wrong before one does the BEAR test.

(Tr. Vol. I, at 61).


Finally, the doctor stated that in contrast to Dr. Kent's findings, he did not find any nerve damage or signs of irritation in the lumbar plexus nerves. on cross‑examination, Dr. Nolan acknowledged that he never gave the employee any type of paper that she could take to her employer showing that she was released for work and there was evidence in his file that Otero called his office in early November asking for a release to work document. (Id. at 70‑72). The doctor also stated that he did not approve any job analysis until November 15, 1988. (Id. at 77). Dr. Nolan also mentioned that he was aware that Kurt Merkel, M.D. , in Fairbanks performed ergometrics testing to determine what a person's capacities are to lift, pull and push, and he had no problem with the basic concept. (Id. at 78). He also testified that he had reviewed Dr. Merkel's report and did not disagree with it. The doctor said that it appeared that the employee gave an appropriate effort and, as such, the test results could be taken into consideration. (Id. at 91). In conclusion, Dr. Nolan stated that he did not find Otero to be a malingerer as suggested by Dr. James. (Id. at 79).

TESTIMONY OF RYTHER

Ryther, a PA with the Alaska Medical and Counseling Clinic in Anchorage, was out of state at the hearing and, accordingly, testified by telephone. He stated that after working as a OR technician in the U.S. Navy for a couple of years, he received a certificate from Duke University in 1972 after completing its two year Physicians Associate Program. Ryther also reported that he worked as PA in Delta Junction, Alaska from 1973 until 1988, when he moved to Anchorage. Further, he stated that he was licensed by the State of Alaska as a PA.


On direct examination, Ryther testified that 1) while he works with Ourania Otey, M.D., an internist, at the Alaska Medical Clinic, she only reviews files and does not work there and, accordingly, he works pretty much on his own (Tr. Vol. IT, at 107); 2) he has been trained in orthopedics (Id. at 3) he has seen probably between 700 and 800 people with low back problems (Id. at 108); the employee experienced a fairly substantial reduction of pain, 20 to 25 degree increase in range of motion in her low back and decrease in swelling after he initially manipulated the sacral joint back into position (Id. at 112‑14); 5) with manipulations and low back exercises, Otero continued to improve, her sacral joint became stable, range of motion increased, no discomfort and no swelling over the joint (Id. at 115)1 6) the employee should not be returned to work as a BPO (Id. at 119 ‑120); 7) the employee should be retrained to do primarily sedentary work (Id. at 118); 8) contrary to Dr. James' conclusion, he did not believe that Otero was malingering (Id. at 121) ; and 9) because an hour or so of movement will reduce or resolve low back stiffness and soreness, he did not find Otero's activities while picketing her union in April 1988, were inconsistent with her sacroilac joint problem (Id. at 124‑125). On cross‑examination Ryther acknowledged that 1) Dr. Otey had never seen the employee (Id. at 126) ; 2) his training in orthopedics consisted of a concentrated two‑month program at Duke University (Id. at 130) ; 3) he is as capable to diagnose a spinal condition as an orthopedic surgeon given his experience (Id. at 132) ; 4) he disagreed with Dr. Nolan's assessment that there was nothing orthopedically wrong with Otero's lumbar spine which included her sacroiliac joint (Id. at 135); 5) he believes that Dr. James was biased in his opinions of the employee and just "missed the boat" when he diagnosed her (Id. at 136) ; 6) he disagreed with most of the limitations Dr. Merkel placed on the employee's physical activity (Id. at 136‑38) ; and 7) Otero should not be in the B.E.A.R. program because it could he severely detrimental when the SI joint is out (Id. at 148).

TESTIMONY OF DR. MERKEL

When Dr. Merkel was asked to describe the machine he uses in assessing a person's physical capabilities, he responded:

A The machine that we utilize is Called an ergometric strength test or an isometrics strength testing unit. It was developed originally by the University of Michigan for NASA in the 1960s to measure strength doing various lifting tasks. Since that time it's been used in industry to test ‑in preemployment evaluations ‑‑ people to see if they were fit to do certain jobs. it I s being marketed by a group in Ann Arbor called Ergometrics Incorporated which now is responsible for marketing the machine and getting it out and people are beginning to utilize it now for workmen's compensation and litigation cases as well as preemployment evaluation. The machine allows us to simulate various lifting positions. It gives us actual printouts as to how much a patient can lift. It tells us whether or not they're giving an adequate effort. It also tells us about where they fit in with an average group of patients of the same age, sex, weight, and height as the person we're testing so that's the machine that we've been utilizing.

Q What type of data base of ‑‑ how long's the machine been around and what type of data base do you ‑‑ is available as far as testing people?

A Well, the machine's been around like I said since the ‑‑ about the 1960s. The data base we have is for about 28,000 different people doing approximately 12 different positions on the machine.

Q And could ‑‑ are you familiar with a machine called a B200 test?

A Yes.

Q Can you tell us what the difference between those two machines is?

A Yes. The B200 is what we call a dynamic machine as opposed to a static machine and what I mean by that is that in a dynamic machine the patient is actually moving through a full range of motion and exerting a force against the machine. In a static machine the patient is exerting a force but the ma ‑‑ nothing is moving, the patient isn't moving and the machine isn't moving. That's one difference, and because of that people generally ‑‑ well, they can ‑‑ they can get injured on the dynamic machine moving.

The second problem with the dynamic machine is that the way the graphs come out if you don't give your full effort it ‑‑ the graphs will be irregular. it will not tell you why you didn't give your full effort so you can't tell the difference between a patient who is not able to give their full effort because they're really having pain, or whether that patient's not giving his full effort simply because they're malingering. on our machine, on the other hand, since the machine is not moving a patient can exert their full effort up until where they feel pain, and we can tell by looking at the graphs whether they're actually trying to give a good effort within their pain threshold, or whether they're indeed just trying to manipulate the test or malinger. That's on that's another very important difference.

Another very important difference is that with a dynamic machine where a patient is exerting a force through a full range of motion that might be 90 or 120 degrees it's very difficult, if not impossible, to compare that person with other groups of people who have ‑‑ who have done a similar test. The reason is because as the machine moves there's acceleration buildup so it becomes easier to move the machine, and there's a lot of variables in body position as a person's moving, and it's almost impossible to compare large groups of people on a dynamic machine. There's a ‑‑ and because of that when you compare an effort on a dynamic machine you really cannot compare them to anybody else. You don't have a ‑‑ a data base buildup to compare them with other people.

So there is no perfect machine. The static machine you could ‑‑ you could argue isn't perfect because it doesn't simulate a full range of lifting, but it is the best thing we have, and in fact it is the machine that was used by the National Institutes of Occupational Safety and Health to come up with lifting standards for workers in the federal government, so this is at currently the machine that's being utilized to calculate or figure out lifting limits on individuals.

(Tr. Vol. 11 at 233‑236).


When asked of the significance of the term "symptom magnifier" as it relates to the B‑200, Dr. Merkel went on to state:

A Well, see that ‑‑ that's ‑‑ that's the problem I'm trying to get at with that machine and that's why we have our machine which is a little different. The problem with that machine is if you take a healthy guy who has no pain and you put him on the machine and he tried as hard as he can, he's not going to look like a malinger, but if you take somebody who's got some pain and they are told to work as hard as they can on that machine, they're either going to have pain or if they try to work within their pain threshold they're going to look like they're malingering or having symptom magnification. I think that's kind of a code word that ‑‑ Dr. James I know uses the machine down there kind of uses for malingering, and the and the point ‑‑ the point is with the dynamic machines like the B200 and the Cybex you cannot tell whether a patient is not giving their full effort because they are trying to malinger, and that ‑‑ that's the problem.

Q And on your machine is that different?

A Yes, an our machine we ask a patient to exert a force up until they feel pain. Now, if they ‑‑ so they exert as much force as they can or up until a point where they feel pain, we ask them to hold that force for about five seconds. Now if the patient's a malingerer ‑‑ we also test them in about six or seven different positions, and we also do each test three times. Now, if a patient is a malingerer they usually cannot reproduce the force that they generate each time. Generally if a person is really giving a good effort they're within about 10 percent of their force each time they push on the machine. There's also a built‑in error mechanism on the machine that if they drop their force any ‑‑ any more than about 30 percent during the test we get a little red light goes on and that kind of tells us they're not trying their best. And then finally we get a ‑‑ a printout, a curve, that's generated, and when a person lifts they usually lift up until they feel pain or as much as they can, they hold it there, and there's kind of a plateau for three to five seconds, and then they let off. if they're malingering usually they ‑‑ they lift as much as they can and then they kind of let off and we get a very irregular curve from test to test. So we can ‑we can differentiate on our test between a person who is having pain and is limited by pain versus a person who is ‑‑ who is malingering or not trying.

(Id. at 236‑38).

TESTIMONY OF DR. JAMES

In his deposition taken on February 16, 1989, Dr. James responded as follows when asked to explain what the B‑200 test does:

A This is a passive test to demonstrate back function, to assess peoples' limits as far as what their motion is, what their strength is. This helps define peoples' back strength and what their potential for return to work is at their previous job or perhaps new jobs.

This is done by using computer to gather the information. The device itself, the individual is strapped into it and they are asked ‑‑ there is no resistance placed in the instrument, and they are asked to move in various forward flexion, extension, lateral bending as well as rotation and subsequent to that, they are ‑‑ the device is locked so that it has no motion, and we check what isometric strength is, and that is the torque one generates without motion.

After that is done, then we measure people at varying degrees of resistance in the instrument, and we look at velocities they are able to generate as well as torques they are able to generate while at the varying resistance in the instrument.

One would anticipate that if you have low resistances, that you should generate high velocities and do things quicker and you will generate low torques. If you have a high resistance to the instrument, you will generate lower velocities, and the torques will increase.

The doctor testified further that he believed Otero was a symptom magnifier, i.e., her symptoms were in excess of what her physical findings were. (Id. at 10).


The doctor estimates that between 20 and 30 percent of the people using his B‑200 are symptom magnifiers. (Id. at 14). After reviewing the B.E.A.R. log notes regarding the employee, Dr. James noted that lack of effort was the reason why she only had very minimal progress. (Id. at 19). The doctor said he had reviewed Ryther's report dated December 22, 1988, and did not think much of it. (Id. at 27).


When asked to comment on the videotapes taken of Otero in April 1988, Dr. James offered the following comments:

Q What is the significance about being able to get up from a curb, an eight‑inch curb, without assistance of the arms?

A Well, you got to be in good shape, and you got to have a good back. People with back pain just don't do that. Number two, they don't stand and walk and walk and walk, because their back's usually bothering them if they are having acute back pain.

Key thing is, number one key thing is that you don't get up from an eight‑inch curb if you have got back pain, without using some assistance. Most of the time those people won't sit in that position, because it hurts too much to get in that position.

Q Now, did you from your view of the videotape, see whether she demonstrated any kind of back problem at all?

A Well, what we saw was mostly walking, but I ‑‑ when I see people with back pain, they usually have rather stilted motion, and her motion was rather fluid during this videotape.

(Id. at 28‑29).


Finally, the doctor stated that based on his examination of the employee, reviewing the B‑200 results and looking at the video taken in April 1988, he felt she was a malingerer. (Id. at: 29‑31).

TESTIMONY OF OTERO

The employee stated at the hearing that while she has worked as a school custodian for approximately ten years, she has been the BPO at Baxter Elementary School for the past two and one‑half years. (Tr. Vol. 11 at 158). She testified that when she was injured on March 1, 1988, she was a member of Public Employees' Local Union 71 and earning exactly $13.72 an hour or approximately $24,000 a year. (Id. at 160). Otero said her duties as a BPO included unlocking doors, turning lights on, checking for breakage, making coffee, cleaning and stocking the faculty lounge, stocking the restrooms, filling the pop machine, loading the copy machine, shoveling snow by hand and by tractor, sanding the sidewalk with a five‑gallon bucket of sand, chipping the entryways of ice, turning over students' desks to repair them, picking up and moving teachers' desks using rollers, moving file cabinets and tables, sweeping, mopping, moving lunchroom tables and benches, taking out garbage, moving cases and reams of paper, books, custodial equipment, including five‑gallon buckets of wax and kitchen supplies. (Id. at 162‑168). When asked what other types of heavy work she was involved in, the employee stated:

A Well, it's ‑‑ it's not in our ‑‑ I just have to say this. A lot of things that ‑that's not in our job description, when your asking to do things that ‑‑ if your supervisor asks you to do things, like you trying the best you can, but I have had to move refrigerators, you know, out of a classroom into another part of the building. when there's ‑‑ sometimes when you have a ‑‑ a new principal that comes in, like things are ‑‑ are going to be rearranged. Okay?  Like maybe the principal doesn't want one room used as a conference room so all this furniture has ‑‑ and file cabinets ‑‑ have to be taken out and moved to another part of the building. So, I mean, these are the type of things and this is ‑‑ those things don't weigh 50 ‑they weigh over 50 pounds.

Q Okay. Is this ‑‑ who provides the physical ‑‑ the physical brawn or muscle in the school or who's supposed to be doing that?

A I'm the muscle.

Q Okay. And is there anybody else designated to do that?

A No.

Q As far as if a teacher needs something moved, who does that?

A I, Gloria Otero, does that.

Q You've done that over the years?

A Yes, I have.

(Id. at 169‑70).


Otero testified that at the time of her injury, she had received a perfect job evaluation from the principal, received a step increase and applied for the next position up which was supervisor. (Id. at 170). She said she liked her job and wanted to return to it as soon as she was able.


With regard to the B.E.A.R. program initiated by Dr. James, the employee stated that she had very real problems with it because it caused her to have more pain, her back condition got worse, and she started to feel numbness in the right side of her body. She said that when she told the people administering the program and Dr. James about the problems she encountered, she was only ignored. (Id. at 179).


Otero testified that she never received any type of document or other paper releasing her for work. She stated that she knew defendant would not take her back without anything less than unrestricted work release because it would not accept anything less when she returned to work after carpal tunnel surgery a few years before. (Id. at 186) The employee stated that a number of confusing things happened with regard to the work release question after school started in September. First, she said that at a equal rights fact‑finding conference which she had initiated, a John Seabrook of the Anchorage School District stated that the district had received a physician's report that stated that she had been released for work. (Id. at 188‑89). The employee explained that because Drs. Nolan and Smith had not given her a work release and because Dr. Kent had specifically advised the district in writing that she could not go back to work in her previous heavy duty capacity, she went to the Equal Rights office and acquired the physicians report that had been mentioned by Seabrook
. She then took this report to Tom Everett, who she believes is the contract specialist for the district, and Richard Dyson,‑a labor relations person working under him, and they told her it was not a work release. (Id. at 189‑91). Otero reported that she became further confused because she had received a letter dated September 6, 1988, from Dyson stating that her job as a BPO at the Baxter school was no longer hers and she would have to reapply for it. (Id. at 190). She further stated that sometime later, she and her friend, Nancy Horn went to Dr. Nolan's office and asked for a release, which, was not forthcoming. (Id. at 192). According to the employee, the district later, possibly in November 1988, offered her a job as a night duty custodian in another school, which she considered a demotion after working for 10 years at the Baxter school, but before she could accept or reject it, Kenneth Behymer, M.D., signed a note stating that she was not to work the week on November 21, 1988, because further testing was to be done. She mentioned that she gave Matson a copy of Dr. Behymer's statement. (Id. at 196). Finally, Otero testified that she was notified on Thanksgiving Eve, November 23, 1988, that she had been terminated from the Anchorage School District for not reporting to work as the night duty custodian as directed. (Id. at 197).


With regard to the job analysis prepared by Andrew and approved by the district personnel supervising the employee and by Drs. James and Nolan, Otero testified that it was incorrect because it did not take into consideration many of the heavy duties she was required to do. (Id. at 201‑04). In addition, she mentioned that both Dr. James and Dr. Nolan had approved the night duty custodian job without ever discussing it with her. (Id. at: 205‑06).


On cross‑examination, the employee was asked specifically how the job analysis supplied by Andrew and approved by her supervisors and two physicians, was inaccurate and she responded as follows:

A I have a lot of ‑‑ of ‑‑ of objections to it. I mean, as far as the vacuum, I mean, that ‑‑ that ‑‑ if you've got steps to go up and down you got to lift that vacuum cleaner. When you mop you've got to do a lot of ‑‑ you know, you've got to do a lot of twisting and scrubbing. There's times you've got to pick up the scrubber to get it down the floor ‑‑ down, you know, to the level that you're getting ready to ‑to scrub. You got to carry wax, you've got to carry

Q Okay, mopping is one of the . . . . .

A That takes a lot of twisting.

Q Okay, cleaning, the vac ‑‑ something to do with the vacuum cleaner ‑‑ anything else?

A Dusting, that's no problem, as long as it's, you know . . . . .

Q Well, I'm just saying to you . . . . .

A Okay.

Q . . . . . in what respect is that job description inaccurate, and we'll deal later with, you know . . . . . 

A Okay, I’m ‑‑ I'm . . . . 

Q  . . . . with what you can and cannot do. Tell me in what respects . . . .

A Oh, okay.

Q  . . . that job analysis is inaccurate.

A Okay, the ‑‑ I don't see here where it says ‑‑ oh, okay, wait a minute. Chipping of the ice, is that ‑‑ or do you ‑‑ maybe I'm missing something.

Q Well, you know, does this accurately describe the functions . . . . 

A This is some of the functions.

Q  . . . . of a custodian?

A This is some of the functions.

Q Tell me how it's inaccurate.

A Because there’s not ‑‑ I mean, everything not on here, clearly on here, what a BPO does.

Q This is a custodian.

A Or ‑‑ or ‑‑ well, custodians still have to, you know ‑‑ you have to lift more than 30 pounds, you have to lift more than 50 pounds. You have to go up and down steps. Your junior high schools you've got steps, you've got ‑‑ you know, you've got to take the buffer, the ‑‑ the stripper, the ‑‑ up and down the ‑‑ the steps: there's no elevators there. You've got to push, you've got to pull, you've got to lift, you've got to bend, you’ve got to get down on your knees, you've got to scrape up wax in corners, you've got to pick up furniture and stack it on top of one another. You got to move furniture from one side of the room to the next side of the room.

Q Well, it says lifting, mops, brooms, chairs, trash cans, that ‑‑ it includes lifting chairs, doesn't it?  It includes kneeling?

A Tables.

Q It includes twisting, it includes carrying

A Yeah.

Q . . . . . walking, standing. Okay. Do you think that you can do this job?

A No.

Q Okay, in what respects do you think you cannot do this job?

A Because of the heavy lifting.

Q Okay. As this job is described here ‑okay, as it's described here do you think you can do this job?

A No, I don't.

Q And that's because of the lifting?

A Lifting, the pushing and the stacking.

Q So the lifting requirements are up to 10 pounds frequently

A I didn't finish, either, with this.

Q Well, I'm talking about the lifting requirements. What ‑‑ 10 to 20 pounds occasionally, and 30 to 50 pounds minimally.

A Mr. Eide, I'm not cutting you off here, sir, but

Q Well, is that what it says?

A Okay, this is what it says, but this is not what a custodian do [sic] in a ‑‑ in a junior high school.

Q I'm

A Unless it's been modified.

Q I'm asking you as this job is described here in what respect can't you do it. You mentioned

Q And you say (indiscernible)

A The mopping.........

Q You say the ‑‑ well, let's talk about lifting. You say you cannot do these lifting requirements?

A That's right.

Q Is there any other respect in which you can't do this job?

A The mopping takes a lot of ‑‑ a considerable amount of twisting.

Q Anything else?

A Okay, and the trash. The trash ‑‑ the trash you have to take out, sometimes that can weigh up to at least 30 or 40 pounds of garbage, and that's on a night ‑‑ a ‑a daily basis.

Q How often do you take the trash out?

A We you know, normally I'm just saying I ‑‑‑I haven't worked in a ‑‑ a junior high school before, but you've got quite a few classrooms that you have to take trash out and, you know, I don't know if ‑‑ if this would be the gym area or what I would be working in, but the trash is ‑‑ is ‑you know, it gets pretty heavy.

Q You take the trash out once a night, don't you?

A Yeah, but there's a lot of garbage bags you take out.

(Id. at 219‑23).

TESTIMONY OF RICHARD DYSON

At his deposition taken on March 1, 1989, Richard Dyson, manager of labor contract compliance for the defendant, explained the various events which lead to Otero's termination in November 1988. First, he stated that he wrote to her on September 6, 1988, and informed her that because she had been absent from her BPO job for more than 90 days, it could no longer be held for her and the position would have to be readvertised and filled. The witness explained that this letter was initiated when he received Dr. Nolan's August 26, 1988, office chart notes, and the employee's claim had been controverted. (Dyson dep. at 5‑6).


Then, on September 13, 1988, he sent a follow‑up letter to the employee stating that if she wanted to request leave without pay she should fill out and submit the enclosed 103 form and a physician's approval for leave. The record reflects that Otero submitted this form along with Dr. Kent's approval on September 22, 1988. (Id., Exhibit #4). Dyson explained that because the contract between Public Employee's Local 71 and the defendant specifically excludes chiropractors from approving these leave without pay forms, it had to be denied and the employee was informed of this fact. (Id. at 9‑10).


The next document in the employee's file was an additional physician's report from Dr. Nolan dated October 14, 1988, which stated that Otero was able to return to work. (Id. at 10‑11). Dyson then explained that Thomas Everitt, of his office, wrote a letter to the employee on November 9, 1988, explaining that because of the confusion over various medical reports and other bits of information, further clarification would be needed in order to determine her present leave status. (Id. at 11‑12). The witness testified that while Otero's attorney called initially and asked some questions about the letter, he did not hear again from her until late October or early November. (Id. at 12‑13). Dyson stated after reconsidering Otero's position, he and Everitt decided to offer her the custodial job at the new school and she was advised to report for work by the evening of November 18, 1988. (Id. at 14).


According to Dyson, the district next received a note from Dr. Behymer stating that the employee would be undergoing some tests during the week of November 21, 1988, and, accordingly, she needed to be off work during that period. Based on this information, Dyson decided to extend any action or determination on the employee's status until Dr. Behymer completed the tests and advised him of his evaluation. (Id. at 15‑16). The next event, according to the witness, was that he got a call from Otero, either on Friday, November 18, 1988 or Monday, November 21, 1988, to the effect that she was very upset because her tests with Dr. Behymer had been canceled by the doctor. (Id.). Finally, Dyson testified that he met with the employee shortly after talking to her on the telephone, and she did not indicate one way or the other whether she would take the night duty custodian job. (Id. at 19). He also stated that because Otero did not indicate that she would be at work on November 18, 1988, and because Dr. Behymer had canceled her appointment, she was terminated from employment with the district by letter from Everitt on November 23, 1988. (Id., Exhibit #7).

TESTIMONY OF MICKEY ANDREW

Andrew testified that her job analysis for Otero was based on Dr. James' reports and her observations of what a BPO did in another school. She also commented that based on Dr. Merkel's evaluation of the employee's physical capabilities, she could return to work as either a custodian or a BPO.

TESTIMONY OF NANCY HORN

Horn, in essence, reaffirmed what Otero had testified to with regard to her involvement in trying to get the employee a work release from Dr. Nolan. Horn, who was Dr. Lathen's office and business manager, also reported that the doctor had not been paid.

TESTIMONY OF HERBERT TURNER

The witness, the defendant's Director of Operations and, as supervisor of custodians, testified that there is no particular form that needs to be used when a person is released for work; anything will do, including a physician's office chart note.

UNION BACKGROUND

As  noted previously, the employee was a member of Public Employee's Union Local 71 at the time of her injury. The agreement between Local 71 and the defendant in effect when Otero was injured stated:

Effective July 1, 1985, the Anchorage School District shall pay one dollar and twenty cents ($1.20) per compensable hour worked into the Public Employees Local #71, AFL‑CIO Trust Fund on account of each member of the bargaining unit covered by this Agreement. The monies paid hereunder shall be used by the trustees to provide, purchase, and administer to eligible employees and their dependents, hospital, medical, surgical, vision, dental, and related benefits.

The Union may, in its sole discretion, apply additional cents per hour directly from member wages to the Trust Fund to meet unanticipated increases in benefit costs provided thirty (30) days advance notice by certified mail is provided to the Employer.

(Article XXVII, Sec. 1).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We must first determine whether the employee was disabled and, if so, for what period of time. AS 23.30.265(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." Although the Alaska Workers' Compensation Act does not define temporary total disability, as a general rule, courts have held a person is temporarily totally disabled while the injury heals and the employee is wholly unable to work because of the injury. See Bignell v. Wise Mechanical Contractors, 651 P.2d 1168, n. 12 (Alaska 1982), Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf and Pacific Co, 178 Md. 77, 12 A. 525, 529 (1940)). In Alaska, as in most jurisdictions, the test for total disability is whether the employee can engage "in some activity to maintain his prior earning power." Phillips Petroleum, 17 Alaska at 666‑67. The court there further stated:

[T]here is recognized the rule in practically all jurisdictions that the ability of an employee to engage in "light or occasional work" does not negative a finding that the employee is entitled to total compensation. Consequently, even in those jurisdictions that allow wages of a non‑related work to be considered in finding the amount due for compensation, the work must be of a substantial nature. It appears that if an employee cannot compete for a remunerative employment in any general field of human endeavor, but can obtain occasional employment under rare conditions at small remuneration, then such earnings should have no effect on total compensation.


The Alaska Supreme Court has recently re‑emphasized that the employee's ability to return to work, not necessarily medical stability, is the point at which temporary disability ceases. Bailey v. Litwin Corp., 713 P.2d. 249, 253 (Alaska 1986).


It is apparent from the reports of Drs. Kolb, Moll, Nolan, Kent and James that the employee injured her low back when she turned and twisted getting out of the way of the falling table on March 1, 1988. Nor is there any dispute that Otero was temporarily totally disabled between March 1, 1988 and August 27, 1988, when the defendant controverted her claim based on Dr. Nolan's report of August 26, 1988, in which he stated that he had advised the employee that he did not feel further medical treatment was appropriate or helpful and she should go back to work. Accordingly, the first question we must determine is whether the employee was temporarily and totally disabled after August 27, 1988, and, if so, for what period of time. For the reasons stated below, we conclude that Otero was temporarily and totally disabled between August 27, 1988 and March 7, 1988, when Dr. Merkel found that she could do sedentary, light, medium and possibly certain forms of heavy work.


We have previously held that the presumption of compensability in AS 23.30.120 applies only to the issue of work connection, not the issue of the nature and extent of disability. This is supported by the analysis in Arthur Keyes v. Reeve Aleutian Airways, Inc., AWCB Decision No. 85‑0312, AWCB No. 101061 (November 8, 1985; Beebe v. Providence Hospital, AWCB No. 84‑0290 (September 20, 1984), aff'd, 3AN‑84‑8763 (Alaska Super. Ct., March 11, 1987). The Alaska Supreme Court has referred to rebutting the "presumption of continuing compensability for temporary total disability." Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).


Even if the employee should enjoy the benefit of a presumption of continuing entitlement to benefits, which is doubtful, we find that the defendant produced substantial evidence to rebut such a presumption. As noted above, on August 26, 1988, Dr. Nolan explained to the employee that there was nothing more medically he could do for her and she should go back to work. This report was preceded by the doctor's report of April 15, 1988, which, in essence, stated the same thing. Also in the defendant's file when it controverted Otero's claim on August 27, 1988, were various reports from Dr. James stating in effect that the employee was not only able to return to work at her former job as a BPO but that she was a symptom magnifier as well. Both Dr. James and Dr. Nolan reviewed the video taken of Otero in April 1988 and they both commented that she did not seem to have any back problems.


Based on these facts, we find that the defendant came forward with substantial evidence sufficient to rebut any presumption that the employee was temporarily and totally disabled after August 27, 1988. This places the burden on Otero to prove by a preponderance of the evidence, that she was temporarily and totally disabled between August 27, 1988 and the date of the hearing and continuing.


After reviewing all the evidence, we find that the employee has proven, by a preponderance of the evidence, that she was temporarily and totally disabled between August 27, 1988 and March 7, 1989. This finding is based on the following facts: 1) the assessment of Dr. Kent, the employee's treating physician since May 11, 1988, in September 1988, that her medical condition was unstable, it could not be decided if vocational rehabilitation would be needed and if the injury would lead to a permanent disability, and, as such, he did not release her for any type of work: 2) Dr. Kent's opinion that the findings of Drs. Ladyman and Reese supported his diagnosis that Otero suffered from a severe to acute lumbar plexus which would require six or more months of treatment: 3) Dr. Kent's undisputed testimony that he advised the defendant in September 1988, that Otero would not be able to return to the PBO job or other heavy work until the end of 1988; 4) Dr. Kent's conclusion that the employee's physical capacities were far less in September 1988 than they were in March 1989, when they were evaluated by Dr. Merkel; 5) Dr. Smith's statement that based on his examination of September 28, 1988 and a review of the CT scan, he believed Otero was in pain and needed intensive physical therapy, psychotherapy and retraining; 6) Dr. Smith's observation on October 4, 1988, that the employee had a marked limitation of bending and a limp upon walking; 7) Ryther's findings on November 23, 1988, that Otero had marked lumbasacral muscle spasm and marked tenderness and swelling at the sacral joint; 8) Ryther's determination oil December 27, 1988, that the employee would not be capable of returning to work for six to eight weeks; 9) the employee, who we find to be a credible witness, testified, in essence, that since she had worked hard for over ten years to become a BPO, a job she enjoyed very much, and had aspirations of becoming a supervisor, she had no reason to miss work and eventually get fired unless she was in such pain that she was incapable of working; 10) Otero stated that she was incapable of working as a BPO or as a night custodian during the time in question because her low back pain prevented her from doing the heavy lifting, bending, twisting, and stooping that was required; 11) the job description formulated by Andrew and approved by Drs. James and Nolan, was, according to Otero, invalid because it did not set forth many of the duties she was required to do; 12) the employee testified that, based on prior experience, she knew that the defendant would not take her back without an unrestricted work release and she never obtained such a release from any physician even though she tried on several occasions; 13) Horn's testimony that she and Otero tried to get a work release from Dr. Nolan's office in November 1988, but were unsuccessful; 14) the testimony of Dyson that as late as November 1988, he and other school district personnel were so confused by the various medical reports and other bits of information that they advised Otero that further clarification was needed in order to determine her leave status; 15) Dr. Behymer considered the employee's complaints legitimate enough to take her off work during the week of November 21, 1988 for testing; and 16) in contrast to Dr. James, Drs. Nolan, Smith and Merkel found Otero to be cooperative and not a malingerer.


Based on these facts, the employee is entitled to TTD benefits from August 27, 1988 to March 7, 1989. Based on Dr. Merkel's findings, we conclude that Otero was not temporarily and totally disabled after March 7, 1989.


The next question is whether the employee's wages in 1988, which were used to calculate her compensation rate, should be increased to reflect health benefit contributions made by the defendant during the same year pursuant to Article XXVII, Section 1 of the contract between Public Employee Local 71 and the defendant.


AS 23.30.265(15) states in pertinent part:

'Gross earnings' means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not: taxable to the employee during the pay period;


Since there is no evidence that the employer's contribution of $1.20 per hour for the employee's health benefits was taxable to the employee, we find that such contributions were not part of Otero's "gross earnings" and, accordingly, not to be considered in calculating her compensation ‑rate. The employee's claim for a compensation rate adjustment is, therefore, denied.


The third question before us is whether the employee is entitled to reimbursement for or payment of medical expenses.


AS 23.30.095 (a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff’d 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Since the employee has submitted no evidence indicating that, for the period between August 27, 1988 and March 7, 1989, she is entitled to reimbursement for medical expenses or that specific medical providers should be paid, we cannot decide those aspects of her claim at this time. We direct the employee to present the defendant with evidence to support her claim. if the parties cannot resolve the necessity or reasonableness of these expenses, we retain jurisdiction to determine this matter.


The next question is whether the employee is entitled to interest on the amount of TTD benefits to be paid for the period between August 27, 1988 and March 7, 1989. Since we have awarded these additional TTD benefits, interest is due under Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


The employee also contends that she is entitled to vocational rehabilitation services tinder AS 23.30.041. We cannot make this determination at this time because the question must first be brought before the Reemployment Benefits Administrator as provided for in AS 23.30.041. See, Warren v. Spencer Roofing, AWCB No. 88‑0083 (April 14, 1988); Richardson v. Marriott/Host Corp., AWCB No. 86‑ 0137 (June 11, 1986), aff'd. 3AN‑86‑8830 civil (Alaska Super. Ct., March 25, 1987).


Finally, Otero makes a claim for actual attorney's fees of $7,687.50 ($125.00 per hour x 61.50 hours) and $1,830.65 in legal costs. The first question is whether the employee is limited to statutory minimum attorney's fees pursuant to AS 23.30.145(a). We find that she is not limited to that amount. AS 23.30.145(a) states in pertinent part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation . . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges and the benefits resulting from the services to the compensation beneficiaries.


The 25%‑10%‑of‑compensation awarded is clearly only a minimum. The statute sets no maximum but instead grants us the authority to determine fees based on the nature, length, complexity of services, and the benefits to the employee. Zumwalt v. Municipality of Anchorage, AWCB No. 880039 (February 25, 1988); Swann v. Crowley Maritime Corp., AWCB No. 880007 (January 20, 1988). See 8 AAC 45.180(d)
. In applying this statute our supreme court has repeatedly expressed concern that attorneys receive adequate compensation so injured workers will have access to legal assistance. Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986); Wien Air Alaska v. Arant, 592 P.2d 352, 365‑366 (Alaska 1979).


In applying the nature‑length‑complexity‑benefits test in this case, we find that an attorney's fee of $6,150.00 is reasonable. This case involved numerous issues including, two possible periods of temporary and total disability, medical expenses, interest and a compensation rate adjustment. The record also indicates that the employee's attorney has been thoroughly involved in this case only since February 21, 1989, a very short time for an attorney to work on a workers' compensation claim. The record also reflects that this case was a complex one involving numerous physician's reports, physician's depositions, hearing preparations, over 11 hours of hearing participation and hearing brief preparation. Finally, the employee's attorney was successful in prosecuting her claims for TTD benefits between August 27, 1988 and March 7, 1989, medical benefits and interest. Taking all of these factors into consideration, we find that Otero is entitled to an actual attorney fee of 80% of the amount claimed ($7,687.50) or $6,150.00,


Next we consider whether $1,830.65 in legal costs is reasonable. Having reviewed the itemized billings for these costs and having no objections to them by the defendants, we find them to be reasonable.

ORDER

1. The defendant shall pay the employee TTD benefits for the period between August 27, 1988 and March 7, 1989.


2. The employee's claim for TTD benefits after March 7, 1989, is denied and dismissed.


3. The employee's claim for a compensation rate adjustment is denied and dismissed.


4. The employee's claim for medical expenses shall be resolved in accordance with this decision and order.


5. The defendants shall pay interest on the TTD benefits awarded in this decision and order.


6. The employee's claim for vocational rehabilitation services is denied and dismissed at this time.


7. The defendant shall pay the employee $6,150.00 in actual attorney's fees and $1,830.65 in legal costs.


Dated at Anchorage, Alaska, this 27th day of June, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ RL Whitbeck Sr.

Richard L. Whitbeck, Member

REM/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gloria Otero, employee/applicant; v. Anchorage School District, (Self‑insured) , employer/defendant; Case No. 803572; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of June, 1989.

Ginny Lyman, Clerk

SNO

� While Otero did not mention the exact physician's report, it appears from the context of her story that it was Dr. Nolan's report of August 26, 1988.


� We note that the employee's attorney complied with 8 AAC 45.180(b) by filing an affidavit showing the extent and character of the work he performed.





