ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

GARNET J. MAHANEY,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 806497



)
AWCB Decision No. 89-0165


v.
)



)
Filed with AWCB Anchorage

HOUSTON CONTRACTING COMPANY,
)
June 29, 1989



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


Petitioners.
)



)


We heard Defendants' petition in Anchorage on June 2, 1989. Employee was not present but was represented by attorney Chancy Croft.  Defendants were represented by attorney Trina Heikes.  We closed the record when the hearing ended.

ISSUE

Should we grant Defendants' petition to compel Employee to attend a medical examination, by a physician of Defendants' choice, under AS 23.30.095(e)?

SUMMARY OF FACTS

This matter was initially heard by a two‑member panel on April 21, 1989.  When that panel failed to reach a consensus, a three‑member panel convened to decide this matter
.


Employee sustained an injury on March 20, 1988 at Prudhoe Bay when he was struck by a bus as it backed out of a parking spot. (Employee Dep. at 52‑53).  The minibus ran over the front part of Employee's arctic boots, spun him around and hit him in the right left shoulder blade and lower back as he spun around. (Id. at 53‑56).


Employee was examined by a medic the next day, and he eventually returned to his Eagle River residence where he was treated by Douglas Savikko, D.O. (Id. at 57‑58).  On May 5, 1988 Dr. Savikko released Employee for work without restrictions. (Savikko May 5, 1988 Physician's Report). Employee returned to work and quit working sometime in early June 1988. (Employee Dep. at 59).


At Defendants' request, Employee was examined by Eagle River physician W. Laurence Wickler, D.O. Although Dr. Wickler's report is not in our records, Employee indicated that after examining Employee for approximately five minutes, Dr. Wickler released Employee for light duty work. (Id. at 69). Employee also suggested that Dr. Wickler misunderstood what Employee told the doctor about Employee's condition. (Id.).


Employee then went on a vacation to the east coast of the United States for approximately six weeks. According to Ernesta Troutman, insurer's adjuster, Employee telephoned her during this vacation.  Employee testified that Troutman called him and asked him about his back condition.  In any event, Employee and Troutman discussed his getting another opinion on his back condition.  Troutman testified that after giving Employee the names of three physicians (Michael James, M.D.; Morris Horning, M.D. and Edward Voke, M.D.) for him to choose from, she told Employee she would schedule an examination by one of these physicians when he returned to Alaska in approximately 10 days.  Troutman ultimately scheduled Employee for an appointment with Robert Fu, M.D., a physician who practiced in the same clinic as Dr. James and Dr. Horning.


According to Troutman, Employee contacted her again after he was examined by Dr. Fu on August 28, 1989.  After Troutman explained to Employee that he could have only one treating physician, Employee indicated he would follow up with Dr. Fu to get the results of an MRI and then "go from there." Meanwhile, Employee was examined by Dr. Savikko on August 31, 1988.  In his September 12, 1988 Physician's Report summarizing the August 31 exam, Dr. Savikko stated: "Patient was released for work 5‑88 but was unable to continue working.  Dr. has authorized time off since 6‑8‑88.11


Employee was again examined by Dr. Fu on September 14, 1988.  In his September 14, 1988 "consultation" report, Dr. Fu noted that medical reports submitted by Troutman indicate Employee had a small protrusion of the L5‑Sl disc "consistent with herniation." ‑ The doctor also wrote that he told Employee that "if he wants to have something done about the disc, I will need to refer him to an orthopedic surgeon for a third opinion."


Three days later (September 17, 1988) Employee sustained injuries when the El Camino in which he was a passenger was struck from behind by another vehicle. (Employee Dep. at 72‑73). Employee testified that his head went through the back window of the Camino, and he was knocked out.


We have no record of Employee's medical treatment for the auto accident.  However, during his deposition (taken February 10, 1989), Employee described his pain and symptoms, and compared them before and after the auto accident:

Q Have you ever had ‑‑ do you have any shoulder pain or ‑‑ anywhere else? Any pain?

A My shoulder bothers me.  Shoulder and headaches.  But I guess they say, tell you the truth, I don I t know ‑‑ I had a lot more shoulder pain since the motor vehicle accident than ‑‑

Q Than before the accident?

A I would say it didn't bother my back.  But ‑‑

Q The shoulder pain has increased since the September 188 accident?

A I would say.

Q Did you have headaches before the September '88 ‑‑

A I had some headaches, that's correct.

Q Have they gotten worse?

A That's ‑‑ they have.

Q After the accident?

A Yes, they have.

Q Do you have neck pain as a result of the September '88 ‑‑

A Neck and shoulder pain, lot more.  I had headaches before, but not to the extent that they are now.

(Id. at 61‑62).

Employee also stated:

Q What symptoms do you attribute to the motor vehicle accident?

A My right shoulder, neck, and I would say the majority of the headaches come from ‑they're much more severe, I'll say that, they were when I had the back injury.

Q Which bothers you more, your back or your shoulder, neck, and head?

A My back I will say bothers me the most as far as every day. it's always there with me. But when I have the headaches, of course, the headaches are the worst of the two.  They ‑‑ like I explained to you before, they are sporadic when they come.

(Id. at 73‑74).


Neither Dr. Fu nor Dr. Wickler has examined Employee since before the September 1988 auto accident.  Since then, Employee has been treated (primarily for his low back problem) by Dr. Savikko.  Specifically, Dr. Savikko's chart notes indicate he examined Employee on November 10, 1988; February 13, 1989, April 11, 1989; and April 28, 1989.  Employee was also examined by Paul Di Martino, M.D., a California physician, on January 17, 1989.  Employee found out about Dr. Di Martino through a former work partner, and Employee arranged, on his own, for an examination by Dr. Di Martino.  In addition, Employee received three physical therapy treatments between the examination by Dr. Di Martino in January 1989 and the April 21, 1989 hearing, one treatment each in February, March and April 1989.


Sometime in February 1989, Troutman scheduled Employee to be examined by Dr. James.  Troutman testified that she selected Dr. James after discussing Employee's case with her peers and her supervisor. when asked why she did not simply send Employee back to Dr. Fu, who practices in the same medical clinic as Dr. James, Troutman testified that she "picked up" that "there were problems" between Employee and Dr. Fu.  In selecting Dr. James, she also considered Employee's complaints of pain after undergoing a test on the B‑200 machine at Dr. Fu's request.


Employee refused to attend the examination by Dr. James.  On March 14, 1989 Defendants filed a petition (dated March 13, 1989) requesting that we "compel employee's attendance at independent medical evaluation with Dr. James and to forfeit employee's entitlement, if any, to compensation benefits from March 15, 1988 (date scheduled for IME) until employee attends IME."

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The version of AS 23.30.095(e) in effect on the date of Employee's injury states in pertinent part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer . . . If an employee refuses to submit to any examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, " the discretion of the board or the court determining an action brought for the ‑recovery of damages under this chapter, be forfeited.


Defendants argue that another so‑called "dependent medical examination, i.e. , another examination on Employee by a physician of Defendants' choice, is reasonable under the circumstances of this case.  Defendants assert that they want Employee examined because he has only been treated twice in the past four and one‑half months by his own doctor, he has received only three physical therapy treatments in the past few months, and they need to know the current status of Employee's condition, including treatment recommendations, so they can decide how to proceed.  In addition, they contend that another Employer medical examination (EME) is warranted because they need to determine the effects of the September 1988 auto accident on Employee's work‑related medical condition, and what portion, if any, of his current condition may be attributable to the auto accident
. Moreover, they assert that the examinations by Dr. Fu should not be deemed EMEs; instead, these examinations should be considered as requests by Employee for a second opinion.  Therefore, they assert, they have sent Employee to only one EME, and a second EME should be allowed, Alternatively, they argue that even if we find that Dr. Fu's examination constituted an EME, another EME is still reasonable under these circumstances.  Finally, Defendants argue that they can send Employee to the physician of their choice for the EME, and if we allow Employee to choose the EME physician, we will in effect be re‑writing the law.


Employee concedes that Defendants have a right periodically to an evaluation by a physician of their choice.  Nonetheless, Employee objects to his being required to submit to an examination by a third different doctor (other than Dr. Fu or Dr. Wickler) , particularly when one of the reasons Defendants want the EME is to assess the effects of his auto accident.  Employee asserts that the effects of the auto accident could be best determined by either Dr. Wickler or Dr. FU who each examined Employee before the accident and therefore could determine more accurately the effects of the accident on Employee's condition, Employee contends he is willing to submit to an examination by either of these physicians.


However, Employee also argues that Defendants have had two EMEs (Wickler and Fu) and a third EME is unreasonable, especially since Dr. James is the chosen physician for this next EME.  Employee contends that since Dr. James is a physical rehabilitation specialist, he would not be the best doctor to determine the factors sought by Defendants in their proposed EME.  Moreover, Employee argues that one of the reasons Employer wants another EME is to determine whether Employee has a herniated disc.  Employee argues that an EME: for this purpose is unnecessary because five physicians have already diagnosed a herniated disc.  Finally, Employee contends that Defendants are really just doctor‑shopping here.


First, we find that AS 23.30.095(e) is clear on the choice of physician for employer‑requested examinations.  When an employer requests that an employee submit to an examination, it can send the employee to any "physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found. . . ." There is no statutory provision which allows the employee to veto or otherwise influence the employer's choice of physician for these examinations.


In this case, Employee argues essentially that although Defendants may have a right to send  Employee to an EME physician, preferably either Dr. Wickler or Dr. Fu, they should not have the right to send Employee to Dr. James because Dr. James did not examine Employee before his auto accident, and Dr. James does not have the proper medical specialty to establish a valid diagnosis and prognosis for Employee's condition.  We agree with Employee that Dr. James may not be the best physician to perform an employer‑requested examination here. it may be more helpful to send Employee back to either Dr. Wickler or Dr. Fu because either of these doctors may be able to provide a more accurate assessment of the effect of the auto accident on Employee's work injury, and to determine the effects of the auto accident on Employee's work‑related medical condition.  However, there is evidence suggesting that neither of these physicians may be suitable for another EME, assuming an EME is reasonable.  Employee testified that Dr. Wickler did not understand him when he described his condition to the doctor.  There is always the risk this could occur again. Moreover, although Employee testified he is willing to submit to another examination by Dr. Fu, he argued in part that Dr. James, who has the same specialty as Dr. Fu, is unsuitable for the proposed EME because he has the wrong expertise.  The inference is that Dr, Fu is also unsuitable because of his specialty in rehabilitation medicine (like that of Dr. James).


To further confuse matters, Troutman suggested in her testimony in support of another EME that although Dr. Fu would be unsuitable for the EME in part because he performed a "painful" B‑200 test on Employee, it is nevertheless appropriate for Defendants to send Employee to Dr. Fu's partner Dr. James even though Dr. James also performs these "painful" B‑200 tests.  It may very well be that the Legislature foresaw these sorts of arguments when it decided to make clear that the employer gets to choose the physician without interference or influence from the employee. in any event, we find that the evidence indicates that Dr. Fu himself suggested to Employee that he be examined by an orthopedic surgeon to assess the disc problem and the possible necessity for surgery.


Having said all of this, we reiterate that Defendants have the statutory authority to send Employee to any physician or surgeon (including Dr. James) who is licensed to practice in the state Employee may be found (currently Alaska) . If, after the examination by Defendants' appointed physician, Employee still believes that the chosen physician's examination and findings are irrelevant or improper, Employee can still argue against the weight to be given the evidence in the physician's report.  We find it premature and speculative to argue about the relevance and propriety of a physician's examination which has not been performed
.


The second issue here is whether or not another EKE is reasonable under AS 23.30.095(e). The evidence indicates Employee felt Dr. Wickler, the first EME physician did not understand him.  Moreover, even assuming Dr. Fu’s examination constituted an EME, it has now been approximately ten months since Dr. Fu's examination.  Further, as noted, Employee sustained injuries in an auto accident since Dr. Fu's examination, and we find it reasonable for Defendants to send Employee to a physician to determine the effects of the auto accident on Employee's work injury, particularly since no physician has attempted to separate the effect of the auto accident from the effect of the work injury on Employee's current condition.  Finally, Defendants may wish to send Employee to an orthopedic specialist (as Dr. Fu recommended) to determine whether conservative treatment or surgery is recommended at this time.  Accordingly, based on a preponderance of evidence in the record, we conclude that another EME is reasonable under AS 23.30.095(e) . Defendants' petition on this point is granted.  However, we decline to order Employee to forfeit benefits beginning March 15, 1989.  Instead, we suspend, from the date of this decision, Employee's right to compensation benefits until he agrees to submit to the examination requested by Defendants.

ORDER

1. Employee shall submit to the examination of a physician of Defendants' choice in accordance with this decision.


2. Employee's right to compensation benefits is suspended from the date of this decision until he agrees to submit to the examination requested by Defendants under AS 23.30.095(e).


Dated at Anchorage, Alaska, this 29th day of June, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ Robert G. Anders
Robert G. Anders, Member

MRT/mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Garnet J. Mahaney, employee/respondent; v. Houston Contracting Company, employer; and Industrial Indemnity, insurer/petitioners; Case No. 806497; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of June, 1989.

Ginny Lyman, Clerk

SNO

� It was our understanding that because of the two�member panel's inability to agree on the outcome of this matter initially, that the parties agreed, informally with Paul Grossi, Workers' Compensation Officer, to present legal arguments at a second hearing heard by a three�member panel.  However, at the second hearing Employee's attorney asserted that it was his understanding that there may be other options for the parties but that in any event, when a two�member panel of the Board is unable, as here, to agree on the outcome of a dispute, the relief requested by the moving party should be denied. As we made clear at the hearing, we disagree with this assertion which we find unpractical and unworkable.  Most importantly, even if we granted the relief as envisioned by Employee, the moving party (whose relief was denied) could simply turn around and reapply for the same relief requested because there never would have been a hearing on the merits of the matter in dispute.


� Employer medical examinations (EME) are often, in our opinion described incorrectly as independent medical examinations, or IMEs.  We believe this latter term should be reserved for board�ordered or authorized examinations.  The acronym EME describes employer� requested exams more accurately than does IME.





� We note that under AS 23.30.095(e), we may order Employee to submit to an independent medical (board�authorized) examination if we deem it reasonable and appropriate. in the event the parties' dispute continues here, we will review the evidence, including Defendants' next EME, to determine if an IME is necessary.





