ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

CHRISTOS ALATSAS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 202161



)
AWCB Decision No. 89-0166


v.
)



)
Filed with AWCB Fairbanks

K & W TRUCKING,
)
July 5, 1989



)


Employer,
)



)


and
)



)

NORTHERN ADJUSTERS, INC.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for a recission of a compromise and release agreement (C&R) for permanent partial disability (PPD) benefits, penalties, medical benefits, attorney fees, and legal costs in Fairbanks, Alaska on June 20, 1989. Paralegal Peter Stepovich represented the applicant employee, and attorney Ann Brown represented the defendant, employer and insurer. We closed the record at the conclusion of the hearing.(
ISSUES

1. May the C&R entered into by these parties and approved by us on August 11, 1987 be set aside?


2. Is the employee entitled to additional PPD benefits under the Alaska Supreme Court ruling in Suh v. Pingo Corp., 736 P.2d 342 (Alaska 1987)?


3. Is the employee entitled to a penalty on unpaid, overdue compensation pursuant to AS 23.30.155(e)?


4. Is the employee entitled attorney fees and costs under AS 23.30.145?

CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee injured his right arm changing truck tires while working as a driver for the employer on January 12, 1982. In April of that year he underwent right carpal tunnel release surgery. He also underwent right elbow u1nar nerve surgery in 1983 and in 1984. On July 1, 1985 his treating physician, George Vrablik,. M.D. , rated the employee's right upper extremity impairment at 41%. On March 12, 1986 Dr. Vrablik operated on the employee’s right shoulder. We have no record of a Subsequent impairment rating for the extremity.


The employer accepted the claim and provided medical benefits and compensation benefits. The employee returned intermittently to his work as a truck driver. He received $140,351.69 in temporary total disability (TTD) benefits and $17,908.80 in PPD benefits.


A dispute arose over vocational rehabilitation, the employer contending that the employee was able to return to his old work, arid the employee claiming benefits for a refrigeration school program in Phoenix, Arizona. The employer also contended that the employee had reinjured himself working for other employers and that its liability was at an end. The dispute was resolved in a C&R which we approved on August 11, 1987. In the C&R the employee waived all forms of compensation and vocational rehabilitation benefits for a lump sum of $60,000.00, together with attorney fees and continued entitlement to medical benefits.


The employee brought this claim to rescind his C&R because he wants additional PPD benefits to which he feels he is entitled as a result of the Alaska supreme Court ruling in the Suh decision. He waived his attorney‑client privilege to testify at the hearing and in his deposition that his attorney at the time of the C&R, Valerie Therrien, was not authorized to settle his claim (Id. at 9, 11, 24), would not let him dismiss her (Id. at 12, 26), and would not review or explain the C&R to him (Id. at 9, 11, 18‑29). In his deposition he testified that she would not give him a copy of his C&R (Id. at 13) , and that he didn't get to read it until his present attorney got a copy (Id. at 9). At the hearing he admitted that Ms. Therrien gave him a copy of the C&R when he signed it, and that he read a little of it at her office and the rest of it at home later. He testified that he believed at the time that he would still be entitled to additional PPD benefits as a result of the Suh decision. He further testified at the hearing that he signed the C&R under financial duress resulting from household debts.


Ms. Therrien testified at the hearing that she had been authorized to settle his claim in order to obtain money to pay off a default judgment concerning the fraudulent conveyance of a Caterpillar tractor, another matter in which she was defending the employee. She waived her work‑product privilege and produced her file on the employee's workers' compensation claim. The file contained an assignment, signed by the employee, of a portion of his C&R lump sum settlement to satisfy the‑judgment. The file also contained information that Ms. Therrien petitioned the court to withdraw as counsel from the other case because the employee had withheld from her information concerning the case.


She testified that most of the C&R settlement money was for TTD and vocational rehabilitation but that additional PPD had been factored into an undefined $10,000.00 portion of the settlement. Notes in her file confirmed this. She testified that at the time the employee signed the C&R she sat down with him and read through it, point by point, specifically addressing the waiver of all categories of compensation benefits, including PPD benefits.


Although the employee received the settlement money, he did not pursue his vocational rehabilitation program. In his deposition of February 2, 1989 the employee repeatedly denied working after his C&R was approved (Alatsas Dep. pp. 43‑44), but after his attorney's paralegal stopped the deposition to speak with the employee in private he admitted that he had worked some in Canada and on Eielson Air Force Base (Id. at 50‑54). He filed an Application for Adjustment of Claim on November 7, 1988.


The employee has continued to receive a variety of treatments for his arm and shoulder up to the time of the hearing. Dr. Vrablik testified in a deposition that the employee's work in Canada and on Eielson Air Force Base in 1988 strained his right arm and shoulder, substantially exacerbating his condition by November 11, 1988. (Vrablik Dep. pp. 16‑17, 22‑23). Based on Dr. Vrablik's opinion, the employer filed a controversion dated May 3, 1989, denying medical benefits following April of 1989. Nevertheless, Dr. Vrablik also testified that all of the employee's treatment has been related to‑the‑injury of January 12, 1982. (Id. at 9-11).


The employee argued that the, C&R must be voided because the employee's signature had been obtained while he was under economic duress, and under duress from his attorney; because the employee did not intend to waive additional PPD benefits; because the C&R mentions no impairment rating; and because under Suh, the employee would have been entitled to an additional sum of PPD in excess of $25,000.00 for a 41% impairment, penalties on these benefits, continuing medical benefits, attorney fees, and costs.


The employer argues that the employee knowingly entered into a valid and enforceable C&R which specifically waived all entitlement to additional PPD benefits. It also argues that any liability for medical benefits now must lie with subsequent employment in which the employee aggravated his condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Should the Compromise and Release Be set Aside?


The Board can set aside an agreed settlement or a Compromise and Release on general principles of law and equity concerning the recession of contracts. Doughty v. Icicle Seafoods, Inc., AWCB Decision No. 860146, AWCB Case No. 208655 (June 16, 1986); Anderson v. Jerry Sutton, 840068, AWCB Case No. 100729 (March 23, 1984) Freitag v. City Electric, 3AN‑79‑8860 Civil (Alaska Superior Court August 19, 1981). The grounds on which the agreed settlement might he voided are fraud, mistake, or duress. See Freitag, 3AN‑79‑8860. Here the employee alleges no fraud. He does allege duress and/or mistake.

A. Duress


The Courts are generally reluctant to set aside agreements because of freedom of contract principles and the desire that private dispute resolutions be final. The Alaska. Supreme Court in Witt v. Watkins 579 P.2d 1065, 1068 (Alaska 1978), articulated the standards that apply to contested settlements in Alaska. The court directed that the party seeking to rely upon the release must first establish "that [the release] was given with an understanding of the nature of the instrument. . . . “ if that understanding is demonstrated, "the burden is [then] on the releasor to show by clear and convincing evidence that the release should be set aside." Id. at 1070.


The employee's testimony concerning his work, legal difficulties, and relations with his attorney is rife with contradiction. He is clearly not credible. AS 23.30.122. Based on the testimony of Ms. Therrien, we find that the employee, did review his C&R. We conclude that he must show clear and convincing evidence to set aside the C&R.


Witt delineates the type of evidence to be examined, essentially a number of forms of duress.

Factors that may be considered are the manner in which the release was obtained ‑‑ including whether it was hastily secured at the instigation of the releasee; whether the releasor was at a disadvantage because of the nature of his injuries; whether the releasor was represented by counsel; whether he relied on representations of the release of a physician retained by the releasee and whether liability was seriously in the dispute. The relative bargaining positions of the parties and the amount to be paid should also be considered.

Id.


The employee was injured in 1982 and settled in 1987, There is no evidence of haste. There is no evidence that the employee's injury impaired his ability to negotiate. The employee was represented by counsel during the settlement. He did not rely on representations by a physician retained by the employer. The employer was disputing any continued liability for the claim. Although the employee alleges financial duress, some economic pressure is precisely what motivates both parties in a settlement. We find no extraordinary circumstances concerning the bargaining positions of the parties in this case.


The employee also alleges that the amount of the settlement is unjustifiable, although he does not question the fairness of the settlement for any category of benefits except PPD. He argues that he was entitled to something over $25,000.00, whereas he obtained less that $10,000.00. However, we note that the 41% impairment rating of the right arm was performed before his final surgery. We have no record of what the rating might still have been at the time of the C&R. Absent a clear impairment rating, we cannot assign a precise PPD entitlement to the employee. While we would certainly be more comfortable with more specific information regarding impairment, we simply cannot find clear and convincing evidence on the facts before us that the employee's compromise settlement was so unreasonable as to set it aside.


We decline to set aside the C&R based on the employee's allegations of duress.

B. Mistake


We found that the employee was not subjected to unreasonable duress, and that he reviewed his C&R. Still, the employee claims not to have understood the implication of the waiver of additional PPD benefits in that C&R, a problem not specifically addressed in Witt.


Witt is relevant, and both parties argued it vigorously, but the principles laid out in the case are not determining here. The court in Witt discussed an unforeseen change in the releasor's condition, and held that the traditional rules of "mistake" would be relaxed in cases on non‑negligent unilateral mistake, 579 P.2d at 1068, when unforeseen disabilities were subsequently discovered, id. at 1069. In the case before us there is no subsequently discovered disability, and any unilateral mistake of fact is clearly the result of the negligence of the employee's party. For these reasons, the relaxed rules of Witt do not apply.


If the employee actually came to a misunderstanding of the settlement, he made a mistake of fact as to the contents of the writing. Such mistakes of fact are dealt with by basic principles of contract law. The basic rule is laid out in the Restatement (Second) of Contracts §153(19):

When Mistake of One Party Makes a Contract Voidable.

Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or

(b) the other party had reason to know of the mistake or his fault caused the mistake.

Thus, if only one party to a contract makes a mistake, the contract is still valid unless 1) The enforcement of the contract would be unconscionable, or 2) The other party had reasons to know of the mistake, or 3) The other party's fault caused the mistake.


The C&R was reviewed by the Board under AS 23.30.012, found to conform to the provisions of the Alaska Workers' Compensation Act, and approved on August 11, 1987. The C&R was not found to be unconscionable at that time, nor do we find it unconscionable now. There is no evidence that the defendants knew of the employee's alleged mistake. We find that terms of the agreed settlement reasonably clear, and find no evidence that the alleged mistake was caused by fault of the defendants. We conclude that the agreed settlement is not voidable for mistake.

II. PPD Benefits


As 23.30.012 specifically provides that a Board approved C&R discharges the employer's liability for compensation as its terms specify, and that the C&R will be enforceable as a Board order. Additional PPD benefits were explicitly waived in the C&R. The employee's claim for additional PPD benefits must be denied.

III. Penalties


AS 23.30.155(e) provides for the award of a penalty for compensation benefits improperly withheld. As we found no compensation due to the employee, his claim for penalties will be denied.

IV. Medical Benefits.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value‑of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). in Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The testimony of Dr. Vrablik that the employee's continuing treatment is the result of his January 12, 1982 injury is sufficient evidence to raise the presumption of the compensability of that medical treatment. Nevertheless, the testimony of Dr. Vrablik that subsequent employment aggravated the injury is also substantial evidence rebutting the presumption of compensability. Given that the limited information from the employee's treating physician appears to be flatly contradictory (in terms of its legal implications) we do not find sufficient medical evidence to resolve the question.


Pursuant to AS 23.30.110(g) we will order the employee to be examined by his treating physician, Dr. Vrablik, specifically to allow Dr. Vrablik to determine: 1) Whether the employee's work subsequent to August 12, 1987 permanently worsened his January 12, 1982 right arm and right shoulder injury to any degree, and if so, to what degree, beginning what date; 2) Whether the employee's right arm and shoulder condition requires continuing medical attention; and 3) Whether the employee' s treatment by other physicians following August 12, 1987 was reasonable, necessary and related to his right arm and shoulder condition.


This examination should be completed within 45 days of this decision and order. If either party wishes to cross‑examine Dr. Vrablik following his report, that party shall petition the Board to set up a schedule to do so. if neither party petitions the Board for cross examination within seven days of the filing of the doctor's report, ‑the record will close at the next available hearing date, and we will decide the claim for medical benefits.

IV. Attorney Fees and Costs


AS 23.30.145 provides for the award of attorney fees and costs to prevailing employees. The employee has not yet prevailed on any point of his claim, and we will deny this claim as well.

ORDER

1. The employee's claim for the recission of his August 11, 1987 Compromise and Release, agreement and for permanent partial disability benefits, penalties, attorney fees, and costs is denied and dismissed.


2. The employee shall submit to an examination by his treating physician, Dr. Vrablik, within 45 days, for the purposes set forth in this decision and order, pursuant to AS 23.30.110(g).


3. We retain jurisdiction to resolve the employee's claim for additional medical benefits.


Dated at Fairbanks, Alaska, this 5th day of July 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William Walters
William Walters, Designated Chairman

/s/ Steve Thompson
Steve Thompson, Member

/s/ Joe J. Thomas

Joe Thomas, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Christos Alatsas, employee/applicant; v. K & W Trucking, employer; and Northern Adjusters, Inc., insurer/defendants; Case No. 202161; dated and filed in the office of the Alaska Workers' Compensation Board in Alaska, this 5th day of July, 1989.

Clerk

SNO

( The employee's representative, paralegal Peter Stepovich, requested a continuance at the beginning of the hearing under 8 AAC 45.74(a) (2) because the employee's attorney, Michael Stepovich, rescheduled a civil suit hearing to the day and time of the hearing before us. on these facts we could not find that the attorney's court appearance was unintended or unavoidable, and we denied the continuance.








