ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

DAVID E. KELLEY,
)



)


Employee,
)
DECISION AND ORDRE


Petitioner,
)
AWCB Case No. 813380



)
AWCB Decision No. 89-0169


v.
)



)
Filed with AWCB Anchorage

SONIC CABLE TELEVISION,
)
July 6, 1989



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Respondents.
)



)


This matter came before us in Anchorage, Alaska on June 7, 1989 on the employee's petition for review of the Reemployment Benefits Administrator's May 3, 1989 determination that the employee was ineligible for reemployment benefits.  Attorney Michael J. Jensen represented the employee.  Attorney James M. Bendell represented the employer and its insurer.  The record closed at the end of the hearing.


The employee injured his back working for the employer in Bethel, Alaska.  The employee requested an eligibility evaluation for reemployment benefits under AS 23.30.041(c). A rehabilitation specialist was assigned by the Reemployment Benefits Administrator.  The rehabilitation specialist completed an eligibility evaluation report.  Based on that report the Administrator determined the employee was ineligible for reemployment benefits under AS 23.30.041(e)(2).

ISSUES
1. Whether new evidence could be presented at the review hearing.

2. Whether the Administrator abused his discretion in finding the employee ineligible for reemployment benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. New evidence

At hearing, we refused the employee's request for an opportunity to present new evidence which had not been available to the Administrator when he determined the employee ineligible for reemployment benefits.  For purposes of any possible appeal, we allowed him to make an offer of proof of the testimony he would have presented.  We based our denial on the rationale first expressed in McCullough v. S&S Welding, Inc., AWCB No. 88‑0333 (December 7, 1988), and our decision in Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989).  The employee did not argue that our previous decisions were wrong or attempt to distinguish them from his current claim.  After further reflection, we have decided to stand by our decision at the hearing and not allow additional evidence.

2. Abuse of discretion

AS 23.30.041(e) provides:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for with" 10 years before the injury . . . .


In his determination of ineligibility letter to the employee dated May 3, 1989 the Administrator stated he based his determination of ineligibility on AS 23.30.041(e)(2). That determination was based on information contained in the rehabilitation specialist's report.  At hearing, the employee conceded that based solely on the report the Administrator's decision Would not constitute an abuse of discretion.  We agree.  Having reviewed the information prepared by the rehabilitation specialist and available to the Administrator, we conclude that the Administrator did not abuse his discretion when he found the employee ineligible for reemployment benefits under AS 23.30.041(e)(2).


The employee argued that the Administrator abused his discretion by relying upon the rehabilitation specialist's report which, the employee explained in his offer of proof, contained material mistakes regarding work history during the 10 years before injury.  He also alleged an abuse of discretion due to a claimed failure to give him an opportunity to review the rehabilitation specialist's report before the Administrator determined him ineligible.  Finally, he claimed the assigned rehabilitation specialist had a conflict of interest which, presumably, also constituted an abuse of discretion on the Administrator's part.


AS 23.30.041(c) directs that the Administrator "shall, on a rotating and geographic basis" select and assign from an approved list rehabilitation specialists for purposes of performing eligibility evaluations. It is not disputed that the Administrator did so in this instance.  Within 14 days after receiving the assigned rehabilitation specialist's report, the Administrator "shall notify the parties of the employee's eligibility for reemployment benefits." AS 23.30.041(d). Again, there is no dispute the Administrator complied with that provision.  The legislature, in those provisions, left the Administrator no discretion in selecting the rehabilitation specialist and little time to complete the required eligibility determination after receiving the completed report.


We conclude the Administrator did not abuse his discretion in selecting the rehabilitation specialist, relying upon what appears to be a well‑prepared, comprehensive report, and determining the employee ineligible for benefits based on that report.  The employee's complaints are, we feel, more akin to contentions that he has been denied due process of law by the Administrator's following the law under AS 23.30.041. The employee did not make that argument to us.  However, even if he did, we feel any such arguments are within the purview of the judicial branch rather than within the scope of our administrative review.  We conclude that the Administrator's actions and decision were not an abuse of his discretion and that we must, therefore, uphold his decision.  AS 23.30.041(d).

ORDER

The Reemployment Benefits Administrator's determination that the employee is ineligible for reemployment benefits under AS 23.30.041(e)(2) is affirmed.


Dated at Anchorage, Alaska, this 6th day of July 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

PFL:fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of David E. Kelley, employee/petitioner; v. Sonic Cable Television of Alaska, employer; and Alaska National Insurance Co., insurer/respondents; Case No. 813380; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of  July, 1989.
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� We stated at hearing that, if we later decided additional evidence could be introduced, a second hearing would be necessary as all statements at the original hearing were only offers of proof.  Our decision obviates the need for a second hearing.





� “Abuse of discretion" consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." [ footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 876 (Alaska 1979) . A reviewing court must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977).








