ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

JERRI A. GROLL,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 901816



)
AWCB Decision No. 89-0175


v.
)



)
Filed with AWCB Anchorage

ANCHORAGE SCHOOL DISTRICT,
)
July 14, 1989

(Self‑Insured),

)



)


Employer,
)


Petitioner.
)



)


Petitioners' request that we determine Employee's gross weekly earnings was heard at Anchorage on June 14, 1989.  Petitioners, represented by claims examiner Katie Matson, filed their request on March 13, 1989.  Employee, who is unrepresented, did not respond to the petition.  Petitioners filed their Affidavit of Readiness For Hearing on May 22, 1989, and requested a hearing on the written record.  Employee did not object or otherwise respond to Petitioners' affidavit.  The record closed on June 14, 1989 when we next met after the time passed for Employee to object to Petitioners' affidavit.

ISSUE

What are Employee's gross weekly earnings?

SUMMARY OF THE EVIDENCE

On January 26, 1989 Employee injured her right shoulder when it "popped out" as she washed tables for Employer.  Since then, she has received medical treatment from either Samuel Schurig, D.O., or W. Laurence Wickler, D.O.


The medical records indicate Employee was able to work until February 21, 1989 when Dr. Schurig performed surgery, an anterior stabilization of her right shoulder.  Employer began paying Employee temporary total disability (TTD) benefits effective February 21, 1989 in the amount of $73.99 weekly.  According to Ms. Matson's March 9, 1989 compensation report, this amount was based on two years gross earnings totalling $8,000 which was divided by 100 to get gross weekly earnings (GWE) of $80.  Petitioners paid this weekly amount until March 26, 1989 when the record indicates Employee returned to work. (Matson April 7, 1989 compensation report).


As noted, Matson filed a petition requesting a "compensation rate less than $110." (Matson March 9, 1989 petition).  The petition further states:

Durring (sic) the last two calender (sic) years claimant has worked for the Anchorage School District as a noon duty attendant.  Claimant works two hours a day, at $8.00 an hour.  Claimants [sic] average weekly wage is $80.00. Claimants [sic] spendable weekly wage is $73.99. Claimant is not entitled to a compensation rate of higher than $73.99 a week.

(Id. at 2).


Attached to Petitioners' petition was a letter from Peggy McElroy, a Payroll Clerk for Employer.  In this February 15, 1989 letter, Ms. McElroy provides essentially the same information as asserted by Matson in her petition except that it does not give the length of Employee's employment with Employer.  There is no other earnings information in the petition or the record.  The petition was served on Employee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find that since Employee did not request an opportunity to appear before us to contest this matter, we may act on Petitioners' request.  AS 23.30.110; 8 AAC 45.050(c)(2).  We further find

Petitioners' petition and McElroy's letter were served on Employee, and Employee did not file a request to cross‑examine the authors of these documents.  Under 8 AAC 45.120, we have relied on these documents in deciding this case.


AS 23.30.220(a) provides in part:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows;

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;

(2) If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury. . . .


There is no evidence in the record that Employee was absent from the labor market for 18 months or more during the two calendar years preceding her injury.  The only evidence in the record, uncontested by Employee, is that Employee worked more than 18 months during the two calendar years preceding her injury, and that her gross earnings during these two calendar years totalled $8,000.  Accordingly, we conclude that Employee's gross weekly earnings, for the purpose of calculating her spendable weekly wage, shall be $80.  Therefore, Petitioners' request is granted.

ORDER

Petitioners' request is granted. Petitioners shall pay Employee compensation benefits based on gross weekly earnings of $80 .


Dated at Anchorage, Alaska, this 14th day of July, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ D.F. Smith
Darrell F. Smith, Member

MRT:mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jerri A. Groll, employee/respondent; v. Anchorage School District, (self‑insured), employer/petitioner; Case No. 901816; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of July 1989.
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