ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

BRIAN A. HAGEN,
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 820201



)
AWCB Decision No. 89-0176


v.
)



)
Filed with AWCB Anchorage

FOUR STAR TERMINALS, INC.,
)
July 14, 1989



)


Employer,
)



)


and
)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


Respondents.
)



)


We heard this matter in Anchorage on June 15, 1989.  Employee was present and represented by attorney William Erwin.  Respondents were represented by attorney Susan Daniels.  We closed the record at the end of the hearing.

ISSUE

Did the Reemployment Benefits Administrator (RBA) abuse his discretion in finding Employee ineligible for reemployment preparation benefits?

SUMMARY OF FACTS

It is undisputed that on September 29, 1988 Employee injured his right knee when it "popped out" as he pushed a trailer dolly while working for Employer.  He was initially examined by James Garrity, D.O., who diagnosed a sprained knee and placed Employee on anti‑inflammatories.


When the knee swelled up and did not improve, Employee went to John Frost, M.D. , on October 13, 1988.  Dr. Frost diagnosed a torn meniscus, a torn anterior cruciate ligament, and a first degree sprain of the medial collateral ligament.  Dr. Frost recommended arthroscopic surgery which he performed on October 19, 1988.  In his October 19, 1988 report of the operation, Dr. Frost wrote that he found a normal medial meniscus but also found a torn anterior cruciate ligament which he resected.


After a follow‑up examination on October 31, 1988 Dr. Frost noted that Employee was doing "very well," that he had a full range of motion in the knee, no evidence of instability, and positive Lachman's test and positive anterior drawer sign.  Dr. Frost recommended that Employee continue his exercise program which was begun shortly after the October 19, 1988 operation, and also recommended that Employee wear a brace.


According to Dr. Frost's chart notes, Employee's knee continued to improve.  After checking Employee's knee on November 10, 1988, Dr. Frost released Employee to return to work as a truck driver provided he wore the CTi brace when he did "anything strenuous." Dr. Frost told Employee to return in a month.


Employee was again examined on December 8, 1988.  He told Dr. Frost that the knee was "giving way" on him even when he wore the knee brace.  Dr. Frost wrote; "I think that with the amount of difficulty that he is having, he probably is going to fall into the group of patients who do poorly with conservative treatment of a torn anterior cruciate ligament and I have recommended anterior cruciate ligament reconstruction."


A second surgery was performed on December 21, 1988.  With the assistance of W. Laurence Wickler, D.O., Dr. Frost performed the reconstructive surgery on the anterior cruciate ligament "using autogenous mid‑one‑third patellar tendon graft." (Frost December 21, 1988 Operative Report).  In addition to repairing the anterior cruciate ligament, Dr. Frost also debrided the articular surface of the patella after he found some grade three chondromalacia in the “superior medial corner" of the patella.  The doctor also found a “slight superficial tear on the superior surface of the lateral meniscus" but felt the tear would heal on its own once the knee was stabilized.


Once again, Dr. Frost's chart notes indicate Employee's knee healed well and the knee's condition improved with physical therapy. (Frost chart notes for December 26, 1988 and January 16, 1989). After examining Employee on January 16, 1989, Dr. Frost wrote;

We discussed his future.  Although I anticipate a good result from the surgery that would potentially allow him to do anything that he wishes to, his knee will not he as strong as it was before it was injured.  For this reason, he may wish to consider trying to cross train into another field other than trucking‑‑particularly the type which he does which involves a lot of working chaining down loads, putting chains on his truck, etc., which he feels is quite strenuous to his knee.  At any rate, I think that if he can get vocational rehabilitation it would certainly be a good idea for him, regardless of the ultimate outcome of his knee reconstruction.  We will see him again in one month.


After Employee requested an evaluation for vocational rehabilitation eligibility, the reemployment benefits administrator (RBA) appointed rehabilitation specialist Jon Deisher to perform the evaluation, Deisher interviewed Employee and obtained a medical, employment and social history.  From this history, Deisher determined that Employee's only work during the ten years preceding his injury was as a truck driver. (Deisher April 21, 1989 Report at 5).  Deisher also reported that Employee indicated that Employee's "Gross Weekly Wage" at the time of injury was $275 per week, and that Employee was receiving $251 bi‑weekly in temporary disability benefits. (Id. at 4).


Deisher apparently requested physical capacities information from Dr. Frost who sent him a letter dated March 18, 1989.  In this letter (which Deisher referred to in his report to the RBA) Dr. Frost stated in pertinent part:

He is currently three months postoperative.  The newly repaired ligament is currently doing very well and Mr. Hagen is undergoing a period of time during which he must carefully protect his knee, as well as exercise it with supervised physical therapy to regain range of motion and maximum strength and stability.  He is currently required to wear a brace full time when he is up and around and is restricted from doing any activities which might expose him to the risk of twisting or re‑injuring his knee.  He would be capable of doing light, desk‑type work at this point.  I expect his physical capacities to dramatically increase and at six months from the time of his surgery I believe he could be released to return to his regular job, so long as he was able to wear a brace and avoid extremely strenuous or treacherous situations. believe that by December, 1989, he should have returned to fully normal physical capacities. will, however, recommend that he always wear a brace whenever he is participating in any extremely strenuous activities such as contact sports.


Deisher also noted in his report that Employer had offered Employee a modified job with the company.  Deisher stated:

Vocational Management Consultants did interview with Melba Biggs of Four Star Terminals who indicated that they never had any difficulty with Mr. Hagen as an employee and were very pleased with his performance.  However, they do not have a truck available for his occupation should he be released to return to the trucking occupation by his physician.  They are, however, able to offer him a modified position as a "log recapper" and a job analysis of his modified position was performed.  This log recapper position is designed specifically to be within Mr. Hagen's physical capacities evaluation as presented by Dr. Frost on March 18, 1989.

(Deisher April 21, 1989 report at 5).


Deisher concluded Employee was ineligible for reemployment benefits.  He wrote in his report:

2. Dr. Frost indicates that Mr. Hagen's knee should return to almost full normal function by December of 1989. Although there may be some particular trucking jobs Mr. Hagen would not be able to do (repeated taking on and putting off of snow chains, repeated getting into and out of trucks and tractor trailer rigs, heavy pushing and pulling of related equipment), it seems highly probable that Mr. Hagen will be capable of returning to his pre‑injury occupation of truck driver.

3. The employer, Four Star Terminals, has offered Mr. Hagen a modified job which pays within the amount necessary to eliminate rehabilitation services as an option.  This consultant believes that this is prudent in light of Dr. Frost's prediction.

(Id. at 6).


Regarding Employee's disability benefits, a November 10 1988 compensation report by DeEtte Metz shows that Defendants paid Employee temporary total disability (TTD) benefits at the weekly rate of $125.63 effective October 22, 1988.  This rate was based on two years gross earnings of $15,055, or gross weekly earnings of $150.55.  Ms. Metz also filed an "Affidavit of Compensation Rate Less than $154." This affidavit, dated November 9, 1988 and filed November 14, 1988, states that based on the wage documentation provided by Employee, and under AS 23.30.220 (a) (1) Employee's proper compensation rate is $125.63.


Defendants filed copies of Employee's 1986 and 1987 federal income tax returns which they used in calculating Employee's compensation rate.  These returns show that in both 1986 and 1987 Employee filed as a sole proprietor of a truck driving business.  His 1986 return shows that the business's gross receipts totaled $46,331 with depreciation of $17,236 and a net profit of $7448.  In 1987 gross receipts totalled $95,677 with depreciation of $12,408 and a net profit of $7607.  The Schedule C forms in the record indicate that the adjuster used the business's net profit to calculate gross weekly earnings for workers' compensation purposes.


Deisher's evaluation was filed on May 2, 1989.  By letter dated May 9, 1989 the RBA notified Employee that based on the reasons given by Deisher in the eligibility evaluation, Employee was not eligible for reemployment benefits. (Douglas Saltzman May 9, 1989 letter).


Employee requested that we review the RBA's decision.  He argues that it is premature to tell whether his knee will improve to a condition which will allow him to return to truck driving.  He asserts that an eligibility decision should have been held in abeyance until his knee was more stable.  Employee contends that he may need a third operation on the knee.  In addition, he asserts that Dr. Frost has released him to work for only six hours per day.


Employer argues that 1) under AS 23.30.041(f) (1) Employer has offered Employee modified work and Employee has refused to accept the offer; and 2) because Dr. Frost's prediction indicates Employee will eventually be able to return to the job he hold at injury, Employee is not eligible under AS 23.30.041(e).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(e) and (f)(1) provide:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee's predicted post‑injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the workers' gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market.

In Aaron C. Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989) at 5, we stated:

The panel in McCullough v. S & S Welding, Inc. , AWCB No. 88‑0333 (December 7, 1988), focused on the legislature's use of the term "review" in conjunction with a standard of review of "abuse of discretion." They concluded that a hearing aimed only at determining whether an abuse of discretion had occurred logically should he limited to consideration of evidence available at the time of the eligibility decision as well as arguments presented at the review hearing.  We agree.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.' [footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979].”  The abuse of discretion standard is used by appellate courts in reviewing the activities of lower courts. in applying that standard appellate courts generally rely upon on the record and arguments offered by the parties.  We conclude we should do likewise in determining whether the Reemployment Benefits Administrator abused his discretion.


We find that there is substantial evidence in the record that the RBA did not abuse his discretion in finding Employee ineligible for reemployment benefits.  The RBA relied on Deisher's evaluation in finding Employee ineligible. one of Deisher's reasons for finding Employee ineligible for reemployment benefits was Dr. Frost's prediction that Employee would eventually be physically able to return to work as a truck driver.  There is no evidence conflicting with this prediction.  Based on this prediction, and in accord with AS 23.30.041(e), Employee is ineligible for reemployment benefits. Accordingly, we conclude the record supports the RBA's decision that Employee is ineligible for reemployment preparation benefits under AS 23.30,041. We further conclude that the RBA did not abuse his discretion in finding Employee ineligible.  His decision is affirmed.


We note that Deisher (and the RBA, who relied on Deisher) gave another reason for concluding that Employee was ineligible here; that is, Deisher asserted that Employee was also ineligible because Employer had offered Employee a modified job which would pay "within the amount necessary to eliminate rehabilitation services as an option." (Deisher Evaluation at 6).  There is insufficient evidence in the record to support such a conclusion.  Specifically, there is no evidence that Deisher applied 8 AAC 45.490 to calculate Employee's gross hourly wages for section 041 purposes.  Although we are speculating, it appears Deisher simply relied on Defendants' calculations in concluding Employee was ineligible under the modified work "option." in so relying, Deisher's figures are only as good as those determined by Employer and the adjuster for Defendants, and their calculations appear incorrect.


Employer gave no indication, in its written offer of employment, what hourly wage it used as a basis for determining a proper gross hourly wage for the purposes of modified employment offers under AS 23.30.041(f)(1). Moreover, the adjuster used Employee's net profit amounts from the Schedule C tax forms in calculating Employee's gross weekly earnings under AS 23.30.220. This method is contrary to our procedure in cases (like Employee's) involving self‑employed workers. See LaDuke v. Michael and Yota Markos, AWCB No. 880261 (October 6, 1988); Conlon v. Pioneer Construction Co. AWCB No. 870182 (August 11, 1987); and Gurth v. Cummins Masonry, AWCB No. 820292 (December 19, 1982).


Because we have affirmed the RBA's decision on other grounds, we need not further address whether Deisher's conclusion (and therefore the RBA's conclusion) regarding modified work under AS 23.30.041(f)(1) was correct.  The above discussion is merely provided to remind the parties to a rehabilitation evaluation that they need to submit, to the RBA, their calculations of the gross hourly wage and how they concluded as they did for purposes of determining Employee's eligibility under AS 23.30.041. Otherwise, it is impossible for the RBA or us to determine whether their figures or conclusions are correct.

ORDER

The decision of the Reemployment Benefits Administrator is affirmed.


Dated at Anchorage, Alaska, this 14th day of July, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

MRT:fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Brian A. Hagen, employee/petitioner, v. Four Star Terminals, Inc., Employer; and Industrial Indemnity, insurer/respondents; Case No. 820201; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of July, 1989.

Clerk
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