ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

GERALD PALUCK,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 315062



)
AWCB Decision No. 89-0178


v.
)



)
Filed with AWCB Fairbanks

WISE ENTERPRISES,
)
July 14, 1989



)


Employer,
)



)


and
)



)

PROVIDENCE WASH. INS. CO.,
)



)


Insurer,
)


Defendants.
)



)


This claim for medical costs, attorney fees and cots was heard at Fairbanks, Alaska on June 6, 1989. The employee was represented by Pete Stepovich, a paralegal for attorney Mike Stepovich; the defendants were represented by attorney Michael McConahy. The hearing was continued to June 20, 1989 to allow the submission of a medical depositions and documentation of attorney fees and costs. The record closed when we met that day.


The employee suffered a low back injury in 1983, for which he was given corrective back surgery. Presently, he claims to have associated stomach, hip and leg pain and he wishes to be reimbursed for the medical costs of treating these problems.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. MEDICAL COSTS


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. “If the treatment is necessary to prevent the deterioration of the patient’s condition and allow his continuing employment, it is compensable within the meaning of the statute.” Wild v. Cook Inlet Pipeline, No. 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN-83-551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff’d 3AN-81-5623 (Alaska Super. Ct. June 30, 1982), Aff’d Ireland Chiropractic Clinic v. Matanuska-Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12-13 and n.5 (November 8, 1985).

A. Stomach problems


No doctor has consistently testified that the employee’s stomach complaints are related directly to his 1983 back injury. Jonathan Starr, M.D., initially stated that the employee’s stomach condition might be aggravated by his intake of certain medications and by stress. After D Starr leaned that the employee had a history of stomach problems, predating the date of injury, and that the stomach problems continued after the medications stopped, Dr. Starr concluded the employee has an underlying acid peptic condition, probably aggravated by stress.


David Grauman, M.D., examined the employee upon referral from is treating physician John Joosse, M.D., and concluded the employee’s stomach problems were not secondary to the use of non-steroidal anti-inflammatories because the symptoms persisted after these drugs were discontinued. Dr. Joosse Also stated that the employee’s “peptic disease is a pre-existing problem, unrelated to his workers’ compensation claim”. (Dr. Joosse letter of May 30, 1989). The employee has a history of obesity, tobacco abuse, vomiting, belching, heartburn, and bloody stools dating back at least to November 1981.


Based on the evidence before us, we find that if the employee enjoyed a presumption of compensability with respect to his stomach problems, the testimony of Drs. Joosse and Grauman overcomes the presumption. Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 9885). Relying on the testimony of Drs. Joosse and Grauman, we find the employee has failed to prove the compensability of his stomach problem by a preponderance of the evidence. His claim for medical costs associated with his stomach problems is denied.

B. Hip and Knee Pain


The employee also seeks reimbursement for costs associated with treatment of his hop and knee. Dr. Joosse testified he could find no objective basis for the employee’s hip and knee complaints. In his May 24, 1989 medical report Dr. Joosse states the employee suffers from chronic pain syndrome.


Kurt Merkel, M.D., also treated the employee for his knee and hop complaints. The employee told him he had constant pain radiating from the right buttock to the posterior thigh and down the right knee, with right calf cramping and numbness along the lateral aspects of his right foot. Dr. Merkel believes the employee has non-organic or functional overlay for many of his symptoms with some possible nerve root irritation. Dr. Merkel agrees that the employee’s change of gait associated with his back injury and surgery can aggravate his leg and knee problems. Dr. Merkel has given the employee a neopreme knee brace which has been beneficial.


The employee testified that he has consistently complained of hip and leg pain since the injury, but the medical focus has been on his back. Medical reports beginning August 3, 1983 occasionally list complaints associated with pain in the employee’s right leg. (See, eg., Edwin Lindig, M.D., August 3, 1983 Physicians Report; John Joosse, M.D., November 4, 1986 chart note; Kurt Merkel, M.D., august 24, 1988 letter). We have observed the employee’s demeanor and body motions at the instant hearing and in at least three previous hearings. See AWCB No. 870223 (September 22, 1987); AWCB No. 880144 (May 3, 1988); AWCB No.880271 (October 17, 1988). The employee has consistently sat unevenly through hearings, resting on his left hop and leaning on a table, chair or cane.


Based on the employee’s testimony, Dr. Merkel’s medical opinions and our own observations, we find the employee has proven his claim for medical benefits associated with his right leg and hip by a preponderance of the evidence. The defendants shall pay these costs. These costs include emergency room treatment costs for back and leg spasms on a weekend when he could not get a prescription from Dr. Joosse.

II. ATTORNEY FEES AND COSTS


The employee seeks reasonable attorney fees under AS 23.30.145(b). Unfortunately, however, he did not submit an itemized billing before the record closed. Accordingly, we have not considered the billing statement. We have awarded medical cost reimbursements totalling about $1,100.00. Considering the nature, length, complexity and benefits received in this case, we find the statutory rate provided in AS 23.30.145(a) is a reasonable attorney fee in this case. The defendants shall make this payment.


The employee also failed to submit a cost itemization in a timely manner, and the defendants oppose a cost award. Given that the costs records were not timely submitted as clearly agreed and ordered at the hearing, the employee’s claim for costs is denied.

ORDER

1. The defendants shall pay the employee’s medical costs associated with treatment of his right hip and knee.

2. The defendants shall pay the employee reasonable attorney fees at the statutory minimum rate as described above.

3. The employee’s claim for medical costs associated with his stomach problems and for litigation costs is denied and dismissed.


Dated at Fairbanks, Alaska, this 14th day of July, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Fred G. Brown

Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas

Joe J. Thomas, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Gerald Paluck, employee/applicant, v. Wise Enterprises, Employer; and Providence Wash. Ins. Co., insurer/defendants; Case No. 315062; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 14th day of July, 1989.
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