ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

HILTON W. BOWERS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 808443



)
AWCB Decision No. 89-0184


v.
)



)
Filed with AWCB Fairbanks

BLACK GOLD EXPRESS
)
July 21, 1989



)


Employer,
)


Defendant.
)



)


We heard this claim for temporary total disability (TTD) benefits, temporary partial disability (TPD) benefits, medical benefits, a compensation rate adjustment, penalties, interest, attorney fees and legal costs on July 18, 1989 in Fairbanks, Alaska. Attorney Michael Stepovich represents the applicant employee. Attorney Robert Groseclose represented the defendant employer. We closed the record at the hearing's conclusion.

ISSUES
1. Is the employee entitled to TTD benefits under AS 23.30.185 from November 28, 1988 through March 6, 1989, and from May 27, 1989 and continuing?

2. Is the employee entitled to a compensation rate adjustment under AS 23.30.220(a)(2)?

3. Is the employee entitled to TPD benefits from March 6, 1989 through May 26, 1989 under AS 23.30.100?

4. Is the employee entitled to medical benefits under AS 23.30.095(a)?

5. Is the employee entitled to a penalty on all unpaid compensation benefits under AS 23.30.155(e)?

6. Is the employee entitled to interest on unpaid compensation benefits?

7. Is the employer's liability terminated as of May 2, 1989 under the last injurious exposure rule?

8. Is the employee entitled to statutory minimum attorney fees under AS 23.30.145(a) and reasonable legal costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

The employee injured his back loading drilling pipe onto a truck while working for the employer on November 24, 1988. The employee sought the care of Frank Spaulding, D.C. on November 27, 1988, who diagnosed a lumbosacral strain; and the care of Kurt Merkel, M.D., on November 18, 1988. Dr. Merkel performed a number of tests, including a CT scan, and diagnosed a herniated disc at the L‑4/L‑5 level on December 14, 1988. At that time he ordered the employee confined to bedrest for two to three weeks. This is the last medical report in the record.


The employer's workers' compensation insurance policy had lapsed prior to the employee's injury. The employer testified that he subsequently reinstated the insurance. Because the employee wished to leave Alaska to return to his family in Montana, he signed a handwritten agreement with his employer agreeing to accept $2,000.00 and the payment of his medical bills through December 15, 1988 as settlement of some disputed wages and his claim for workers' compensation benefits. The parties stipulate that $813.00 of this settlement was for workers' compensation time‑loss benefits.


Because he anticipated his work with the employer slowing down or ending in late December 1988, the employee applied for work with Western Geophysical. After his injury he checked with that employer and was told that there would be field work for him in the North Slope within a couple of weeks. He explained about his back injury and declined the work.


A few days after receiving the settlement money from his employer and seeing Dr. Merkel for the last time the employee left for Montana. He testified that he continued to suffer such severe pain that he did not attempt to work through the winter of 1988. Because he had no financial resources he did not secure additional medical attention.


He testified that because of financial pressures he found work running a Bobcat to load potatoes for Van Aiken Gardens in Montana on or about March 7, 1989. He worked there 40 hours per week at a wage of $4.50 per hour until he fell from a large planter machine, injuring his wrist and reaggravating his back condition, on or about the 25th or 26th of May, 1989. He testified that he saw a Dr. Raine in the Whitefish Clinic following the fall, and filed a Montana Workers' Compensation Notice of Injury. He testified that his back pains were too severe to continue working, so he resigned.


He testified that he attempted to work from July 10 through 11, 1989 at Goodcreek Lumber, but was physically unable to do the required lifting. He testified that he saw a second physician in the Whitefish Clinic the day before the hearing, and that the physician restricted the employee from returning to work until he could be re‑examined.


The employee testified that he did not work at all in 1986, and that in 1987 he worked approximately two months for Van Aiken Gardens, three weeks for R.G.& B. in Fairbanks, one week for the employer, and a month for Jim's College Texaco. In 1988 the employee worked for the employer from approximately September 15 through the time of his injury. He earned $8.00 per hour and worked on a varying schedule from a high of 98 hours for a one‑week period to a low of 2.5 hours for a two‑week period. He testified that he was working forty hours per week at the time of his injury.


The employee filed an Application for Adjustment of Claim on April 19, 1989. The employer's original attorney withdrew from the case sometime following July 13, 1989. The employer's present attorney filed an appearance in the case on the morning of the hearing, simultaneously filing the first answer to the employee's application.


The employer admits that the employee was injured on the job. It has paid all the medical bills previously submitted to it, and agrees to pay those bills related to treatment for his November 24, 1988 injury that may be still outstanding. It argues that the employee intended to settle his claim in the signed agreement, that the employer has willingly paid medical benefits, that the employee was not vocationally disabled because he returned to full‑time work, and that his reinjury while working for Van Aiken Gardens should terminate any liability of the employer under the last injurious exposure rule.


The employee argues that the employer failed to make a timely answer to the Application for Adjustment of Claim, and that under 8 AAC 45.050(c)(1) the statements made in the claim must be deemed admitted. He argues that he is entitled to TTD benefits from November 24, 1988 through March 6, 1989, and from May 27, 1989 continuing, and that he is entitled to TPD benefits from March 7, 1989 through May 26, 1989. He argues that his compensation rate should be set under AS 23.30.220(a)(2) to reflect his earnings while working for the employer. He requests medical benefits, penalties, attorney's fees, and costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. TTD BENEFITS


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The parties agree that the employee was injured in the course and scope of his employment. This clearly raises the presumption of compensability. The employee's physician, Dr. Merkel, initially confined the employee to bedrest, and the employee's testimony that he continued to be physically unable to work into the winter is uncontradicted. The employer has failed to come forward with substantial evidence to rebut the presumption of compensability, and we must conclude that this is a compensable claim.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work," The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


The employee's uncontradicted testimony is that he was physically unable to work as a result of his November 24, 1988 injury from the time of the injury through March 6, 1989. We find that he has shown his loss of earning capacity for that period by a preponderance of the evidence, and we conclude that he is entitled to TTD benefits for that period. This renders moot the employee's argument that the statements on the application are admitted under 8 AAC 45.050(c)(1).


The employer's argument that we should consider the settlement of the claim signed by the two parties is without merit. AS 23.30.160 specifically provides that a release of benefits not approved by us in accordance with the statute, (at AS 23.30.012) is void. We did not approve this settlement, and we regard it as void. Nevertheless, it is apparent that $813.00 of that settlement was paid toward time‑loss compensation benefits. The employer may credit that amount against the TTD benefits awarded by this decision.

II. COMPENSATION RATE ADJUSTMENT


AS 23.30.220(a)(2) provides:

Determination of spendable weekly wage.

(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury,


The employee testified that he worked for approximately four months during the years 1986 through 1987, the two years preceding his year of injury. We have interpreted "absent from the labor market" in AS 23.30.220(a)(2) to mean "unemployed." Langley v. Alaska Commercial Investments, AWCB Case No. 817868 (July 5, 1989). Accordingly, we conclude that the employee was absent from the labor market for more than 18 months during those years, and we are required by the statute to determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The limited evidence available indicates that the employee's work with the employer fluctuated dramatically, but had settled to approximately 40 hours per week at the time of his injury. We do not know what his wages would have been at Western Geophysical, but he testified that he had arranged that work as a backup to his work with his employer. We infer from this that the wages would have been roughly equivalent. By the preponderance of the limited evidence available we conclude that the most reasonable gross weekly earnings for the employee would be that at the time of his injury, $8.00 per hour, 40 hours per week, yielding $320.00 per week.

III. TPD BENEFITS


AS 23.30.200 provides, in part:

Temporary partial disability. (a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage‑earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years. Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.

(b) The wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee . . . .


The employee's uncontradicted testimony is that he found work with Van Aiken Gardens out of financial necessity. We interpret that to indicate that this work was the most remunerative that he could find as a result of his injury and his circumstances, and that it reasonably represented his wage earning capacity. His gross weekly earnings in that employment was $180.00. We conclude that the employee is entitled to TPD benefits from March 6, 1989 through May 26, 1989, based an the difference between the spendable weekly wages (to be derived from the gross weekly earnings) of his employment with the employer and his employment with Van Aiken Gardens.

IV. MEDICAL BENEFITS


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a), See Weinberger v. Matanuska Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), Aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


The parties stipulated that the employee has needed medical attention related to his back injury. There are no disputed medical bills, and the employer has conceded liability for those outstanding, We find by the preponderance of the evidence that the employee is entitled to the claimed medical benefits under AS 23.30.095(a).

V. PENALTY


AS 23.30.155(e) provides:

If any installment of compensation payable without an award is not paid within 14 days after it becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the non‑payment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment.


The employer has failed to pay the employee time loss compensation benefits except for $813.00 paid in an attempted settlement of the claim. The employer has failed to file a notice of controversion of the claim as required in AS 23 , 30.155(d) and has failed to show reason why it was beyond its control to provide workers' compensation benefits to the employee. We must conclude that a penalty under AS 23.30.155(e) is due on all compensation benefits in excess of $813.00 awarded by this decision and order.

VI. INTEREST


In Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid." The court's rationale is that the applicant has lost the use (hence, interest) on any money withheld, and should be compensated. In accordance with the court's decision in Rawls, we award interest on the compensation benefits awarded to the applicant by this decision.

VII. LAST INJURIOUS EXPOSURE


Liability for compensation in multiple injury cases is determined in accordance with the last injurious exposure rule adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979). The last injurious exposure rule imposes full liability on the employee's employer, or its carrier insuring the risk, at the time of the most recent injury that bears a causal relationship to the disability. A causal factor is not a legal cause unless it is a substantial factor bringing about the harm. See, Id. The last injurious exposure rule also applies where the claimant had one employer, but the employer had multiple insurance companies on the risk. Providence Washington Ins. Co. v. Vonner, 680 P.2d 96 (Alaska, 1984).


In applying the last injurious exposure rule we must first determine whether the presumption of compensability of AS 23.30.120(a)(1) attaches against the last employer. See, Id. In Burgess Construction Co. v. Smallwood (Smallwood II), 623 P.2d 315, the Alaska Supreme Court held that for the presumption of compensability to attach, the employee must establish a preliminary link between the disability and employment. The court also ruled that this presumption can be rebutted by substantial evidence, which would leave the employee with the burden of proving a claim by the preponderance of the evidence.


We find that the employee's testimony concerning his fall from a piece of heavy machinery while working for Van Aiken Gardens may provide a preliminary link between that employment and any subsequent disability. The evidence surrounding this accident, the ensuing medical examination, and the Montana workers' compensation claim is largely undeveloped. In the interest of justice we decline to rule on this issue on the basis of such a sketchy record, especially since this decision may involve some unusual legal issues. See Roland v. Rogers Electric, AWCB No. 81‑0183 (July 1, 1981).


Pursuant to our authority in AS 23.30.135 we will retain jurisdiction over this issue and order the parties to more fully develop the record. We will direct the parties to schedule a preheating conference in which to set up a schedule of discovery and to set either a hearing date or a briefing schedule for this issue.

VIII. ATTORNEY FEES AND COSTS


AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

(b) If an employer fails to file timely notice of controversion or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical related benefits ordered.


The employee has retained an attorney and incurred costs in the successful prosecution of this claim. Under AS 23.30.145(a) we will award statutory minimum attorney's fees on the compensation benefits awarded by this decision. Under AS 23.30.145(b) we will award the employee reasonable

legal costs.

ORDER
1. The employer will pay TTD benefits to the employee pursuant to AS 23.30.185 for the period November 24, 1988 through March 6, 1989. The employer may credit the $813.00 compensation benefits already paid against the amount due.

2. The employer will establish the employee's weekly compensation benefit rate under AS 23.30.220(a)(2) based on a gross weekly earning of $320,00.

3. The employer will pay TPD benefits to the employee pursuant to AS 23.30.200 for the period March 6, 1989 through May 26, 1989.

4. The employer will provide the employee medical benefits under AS 23.30.095(a) for treatment related to his injury of November 24, 1988.

5. The employer will pay the employee a 25 percent penalty pursuant to AS 23.30.155(e) on all compensation benefits in excess of $813.00 now past due as a result of this decision.

6. The employer will pay interest at the rate of 10.5 percent per annum from the date accrued for all compensation awarded by this decision.

7. We shall retain jurisdiction over the last injurious exposure issue concerning the employee's injury of May 25‑26, 1989. The parties will arrange a preheating to schedule discovery and either briefing or a hearing.

8. The employer will pay the employee a statutory minimum attorney fee pursuant to AS 23.30.145(a) on all compensation awarded by this decision, and reasonable legal costs pursuant to AS 23.30.145(b).


DATED at Fairbanks, Alaska, this 21st day of July, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters

William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Hilton Bowers, employee/applicant; v. Black Gold Express, self‑insured employer/defendants; Case No. 808443; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 21st day of July, 1989.

Clerk
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