ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

HARRY E. BUZBY, III,
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)
DECISION AND ORDER
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and
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FIREMAN'S FUND INSURANCE CO.,
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)
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)
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)



)


We decided this dispute based on the parties' briefs and the written record. Attorney Richard Harren represents Employee; attorney Elise Rose represents Alaska Basic and Industrial Indemnity (Basic); and attorney Allen Tesche represents Taywood and Fireman's Fund (Taywood). The record closed on July 14, 1989 when we next met after the time passed for submission of written arguments.

ISSUE

For purposes of payment of benefits under AS 23.30.155(d), when is the beginning date for the most recent employer to begin paying workers' compensation benefits?

SUMMARY OF THE CLAIM

We have previously issued two interlocutory decisions in this case. We incorporate the facts of those decisions here. In the first decision, we found AS 23.30.155(d) applicable to Employee's claim. We concluded that Taywood, as the most recent employer, was liable for benefits under this subsection because Taywood's sole reason for controverting Employee's claim was that another employer may be responsible for Employee's workers' compensation benefits.


We found Taywood liable for benefits until January 28, 1989 when, as admitted by Employee, an additional ground arose for controverting Employee's claim. However, as we subsequently indicated in our second interlocutory decision, we made no finding on the starting date for Taywood to begin making payment of benefits. Because the parties were unable to agree on this starting date, we requested written arguments which were timely submitted by Employee and Taywood.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As noted, the applicable statutory subsection for this dispute is AS 23.30.155(d) which states in pertinent part:

When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.

This language was added effective July 1, 1988. There are no prior board decisions which determine the starting date of liability for the most recent employer or insurer.


Employee argues that Taywood's liability should begin on August 25, 1988, the date Employee was injured while working for Taywood. In support of this date, Employee states:

Unless the board wants to encourage injured employees to immediately rush to an attorney's office there is no reason to choose any date other than that date of injury as the beginning of the pendency of the dispute. If the Board chooses the date an application for adjustment was filed Mr. Buzby will kick himself for not seeing an attorney immediately. Furthermore, he will be extremely thankful that he saw an attorney when he did since further efforts on his part to resolve the case would have eventually made him ineligible for any benefits under 155(d).

As remedial legislation, the workers' compensation act seeks to give injured employees a swift remedy for the financial woes that are certain to descend upon them with a disabling injury. Within 30 days their house payment will probably be delinquent. This certain and immediate payment of compensation is one of the most beneficial aspects of the workers' compensation system. If the Board does not recognize the date of injury as the beginning of the pendency of the dispute this certain and immediate payment will be frustrated.

If the Board does not find the date of injury to be the beginning of the pendency of the dispute insurance companies will have a large incentive to protract and drag out their initial investigation of claims. The employer, especially the most recent employer, will have substantial incentive to drag its feet and delay the coming of the time when compensation must be paid.

(Employee July 13, 1989 Brief at 2‑3).


On the other hand, Taywood argues that the appropriate starting date should be the date Employee filed a claim for benefits. In its brief, Taywood asserts in pertinent part:

The lack of any dispute on the part of Mr. Buzby to the employer's controversion of benefits associated with the August 25, 1988 injury until the application of November 28, 1988 is underscored by the medical records of Dr. Douglas M. Savikko who treated the employee during that time. At no time before November 28, 1988 did Dr. Savikko authorize time loss secondary to any accident of August 25, 1988 or employment with Taywood during the month of August, 1988. Indeed, a review of all reports filed by Dr. Savikko, up to and including those on file as of November 25, 1588, indicate an earlier injury date of June 26, 1988. Dr. Savikko's report of October 5, 1988, for instance, refers to the earlier injury date of June 28, 1988. The first time the employer and its workers' compensation carrier learned of a claim made by the employee that his disability stems in part from an injury taking place on August 25, 1988 was, of course, through the filing of the employee's Application for Adjustment of Claim on November 28, 1988 . . . It was only after that date that there exists between the parties diametrically opposed positions which gave rise to a "dispute" for purposes of that statute. As the Board well knows, it is quite common for employers and the Board to receive notices of industrial injuries and even controversions ‑relating to those injuries in the absence of any prior or subsequent claim for benefits by employees arising from those injuries. Disputes arise only when the employer's position is opposed by an earlier or subsequent demand by an injured worker for benefits under the Act. Simply stated, it takes two parties to make a dispute and a dispute does not exist until the parties have taken conflicting positions over the same issue.

 (Taywood July 13, 1989 Brief at 4‑5) (Emphasis in original).


In our second interlocutory decision in this matter, we requested that the parties provide argument on what they believe constitutes the "pendency of the dispute" for purposes of determining the extent of Taywood's liability to Employee under AS 23.30.155(d). (Buzby II at 4) . More generally, we asked the parties to argue what they believe the starting date should be for determining the extent of Employee's benefits under AS 23.30.155(d). (id.). We believe the proper inquiry is this: Once a subsection 155(d) dispute is pending between the parties, for what period is the employer liable for benefits?  In other words, we do not believe the resolution of this dispute turns on the date the parties' dispute became "pending."


We do not agree with Employee that date of injury is always the appropriate starting date for an employer's liability for benefits under subsection 155(d). This date may be appropriate in subsection 155(d) cases if an employee becomes disabled at the time of injury. It is inappropriate if there is no evidence of disability from the injury.


Neither do we agree with Taywood's assertion that the appropriate date here is the date Employee filed his application for benefits. There may be numerous causes for an employee's delay in filing a claim for benefits, and we find nothing in subsection 155(d) to suggest that an employer's period of liability should hinge on the employee's ability to get an application filed with our division.


We believe this amended portion of subsection 155(d) was intended to provide a speedy and efficient system of payment in cases where an employee's disability is undisputed, and the only question is which employer is liable for payment of the disability. we find that the easiest way to promote this speed and efficiency is by starting an employer's liability on the date the evidence indicates that the employee is disabled. Usually, the quickest means of determining when the disability began is by reviewing available medical evidence. Accordingly, we find that in this case, Taywood's liability begins on the date the medical evidence indicates that Employee was disabled.


The medical evidence in the record indicates that after his injury, Employee was examined by Douglas Savikko, D.O., on August 29, 1988; September 6, 1988; and September 9, 1988. (Savikko September 13, 1988 Physician's Report). However, neither the physician's report summarizing these examinations nor Dr. Savikko's chart notes reflect that Employee was disabled during this initial post‑injury period.


Dr. Savikko’s next Physician's Report, dated October 5, 1988 shows that beginning with the doctor's examination of Employee on September 14, 1988, Dr. Savikko determined Employee had sustained a work‑related disability. Accordingly, we conclude that under AS 23.30.155 (d), Employee's period of disability began on September 14, 1988. Therefore, we find Taywood liable, under subsection 155(d), from September 14, 1988 until January 28, 1989.

ORDER

Taywood is liable, under AS 23.30.155(d), for Employee's benefits from September 14, 1988 to January 28, 1989.


Dated at Anchorage, Alaska, this 28th day of July 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

MRT:mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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