ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

LOTTIE MONROE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 405837



)
AWCB Decision No. 89-0196


v.
)



)
Filed with AWCB Fairbanks

NORCON, INC.,
)
August 4, 1989



)


Employer,
)



)


and
)



)

PACIFIC MARINE INS. CO.,
)



)


Insurer,
)


Defendants.
)



)


This claim for ongoing medical benefits was heard at Fairbanks, Alaska on July 6, 1989. The employee was represented by attorney Chancy Croft; attorney Dennis Cook represented the defendants. The record closed at the end of the hearing.


On March 3, 1984 the employee injured her back when she slipped and fell when getting off a bus at her place of employment. On April 29, 1985, she underwent surgery and was given a disc fusion at the L4 ‑ L5 level. On August 25, 1987 the parties entered into a compromise and release (C&R) agreement which provided for the payment of future medical payments including treatment by a psychologist or psychiatrist.


The employee's treating physician had prescribed psychological treatment for the employee. Thus far, the employee has not participated in such treatment. The defendants scheduled an insurer medical evaluation. Apparently the employee never received notice of the evaluation and missed the appointment. The defendants terminated the employee's medical benefits for non‑cooperation and for failure to supply recent medical records establishing the "relationship between current problems and work‑related injury." The defendants also claim they are no longer responsible for the employee's medical costs because the statutory two‑year period of AS 23.30.095(a) has passed.


Under the terms of the 1987 C&R, the employee claims a right to payment of continuing medical benefits and related transportation costs. The employee also seeks attorney fees and costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska Susitna School District, AWCB No. 810201 (July 15, 1981), 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), Aff’d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


The contractual language in the C&R states the defendants are responsible for reasonable future medical payments, "pursuant to the provisions of the Alaska Workers' Compensation Act." Accordingly, we apply the law as reflected above to this case.


The employee lives in southern Arizona. The recent medical reports submitted by the employee do not give an opinion about whether her current condition is related to her work‑related injury. She did not attend the insurer medical examination scheduled by the defendants.


AS 23.30,095(c) provides that the employee must regularly submit medical reports when she undergoes treatment. The reports which have been submitted do not document that her ongoing medical costs are attributable to her work‑related injury. Given that she is in the best position to submit such documentation and has failed to do so, we find she has failed to prove her claim by the preponderance of evidence. Moreover, even if we were to conclude that the AS 23.30,120(a)(1) presumption applied, we would find that the employee has failed to present sufficient medical evidence to establish the preliminary link between the medical treatment and the work‑related injury. Accordingly, we find that the employee's claim for ongoing medical costs is denied until she documents with medical evidence that these costs are related to the on‑the‑job injury.

ORDER

The employee's claim for medical costs, transportation costs, attorney fees and costs is denied until she documents with medical evidence that these costs are attributable to her work‑related injury.


DATED at Fairbanks, Alaska, this day of 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas

Joe J. Thomas, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION
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