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)
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)



)


This matter came before us in Anchorage, Alaska for decision based on the written record. Attorney Michael J. Jensen represents the employee. Attorney Joyce E. Bamberger represents the employer and its insurer. The matter was ready for decision on June 28, 1988.


We issued two subpoenas, one of which also directed the production of certain documents, at the defendant's request on April 3, 1989. one subpoena was directed to the records custodian of Ace Parcel Delivery & Forwarding. A copy of that subpoena was served on Gaylord "Hank" Schaub on April 3, 1989. The other subpoena was directed to Gracie Estigo, an employee of Ace Parcel, and a copy served on her on April 3, 1989.


'The defendants contend Ace Parcel, its records custodian, Gaylord Schaub, and Gracie Estigo failed to respond to the subpoenas. They ask us to impose sanctions and certify the matter to the Superior Court for contempt proceedings. They ask us to stay any further proceedings on Gaylord Schaub's claim pending resolution of these discovery matters. Finally, they seek an order compelling the employee to respond to certain requests for production of documents and barring him from responding to the defendants' contention that he is "suitably gainfully employed" and therefore not disabled.

ISSUES

1. The appropriateness of a "motion to compel" and request to bar the employee from responding to the defense of "suitable gainful employment."


2. The appropriateness of a "motion" to certify to the superior court for contempt proceedings alleged failures to comply with subpoenas and request for stay of further proceedings on the employee's claims before us.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. "Motion to Compel" discovery and bar response to insurer's defense.


As this panel has often noted,
 formal means of discovery are initially limited in proceedings before us. Depositions and interrogatories may be utilized in all cases (although we have expressed the hope that less formal means will be used where possible) due to the statutory language of AS 23.30.115(a). other formal means of discovery may be authorized upon the petition of a party. "Upon the petition of a party, the board will, in its discretion, order other means of discovery." 8 AAC 45.054(b).


Review of our file reveals no evidence of such a petition. In the absence of authorization, we will not impose sanctions for failure to respond. Brown v. Carr‑Gottstein, AWCB No. 88‑0117 (May 
6, 1988) .The defendants' motion for sanctions, which we have treated as a petition for appropriate relief,
 is denied and dismissed.


The file also reveals that the employee, to his credit, responded voluntarily to the unauthorized formal discovery request, Reviewing the affidavits filed by the parties,
 we see no evidence or reasonable inference rebutting the employee's statements that documents supposedly withheld are neither in his possession nor extant. His presence on the premises, even for long hours, does not in itself contradict his claim to be an unpaid volunteer. Consequently, unless additional evidence that the employee has been paid by his son for services rendered to Ace Parcel exists, a future petition for authorization of the use of formal discovery to obtain wage documents would appear to be a waste of resources.


2. ."Motion" to certify for contempt and request for stay of proceedings.


The Alaska Workers' Compensation Act permits the taking of depositions "according to the Rules of Civil Procedure" (AS 23.30.115) and authorizes us to issue subpoenas. (AS 23.30.005(h)). The Administrative Procedure Act applies when procedures "are not otherwise expressly provided" for by our Act. AS 44.62.330 (a) (15) . Concerning subpoenas, no express provisions contrary to the procedures in the Administrative Procedure Act have been noted. Davic v. Seastar Stevedore, AWCB No. 88‑0361 (December 20, 1988).


The Administrative Procedure Act provides for issuance, and service, of subpoenas, "in accordance with the rules of civil procedure." As 44.62.430(a). The provisions for enforcing subpoenas under our Act and the Administrative Procedure Act are consistent. AS 23.30.005(h) states, "the superior court, on application of the department, the board or any members of it, shall enforce the attendance and testimony of witnesses and the production and examination of books, papers, and records." AS 44.62.590 provides:

(a) In a proceeding before an agency, the agency shall certify the facts to the superior court in the judicial district where the proceeding is held if a person in a proceeding . . . (2) refuses to respond to a subpoena . . . .

(b) upon certification under (a) of this section, the court shall issue an order directing the person to appear before the court and show cause why the person should not be punished for contempt. The order and a copy of the certified statement shall be served on the person.


We issued two subpoenas in this matter at the defendants' request. One, dated April 3, 1989, was directed to "Records Custodian, Ace Parcel Delivery & Forwarding." It directed the custodian to testify and bring certain documents. The other, undated but served on April 3, 1989, was directed to Gracie Estigo. The return of service on Estigo's subpoena indicates it was served upon her on April 3, 1989. We find she was properly served. The return of service on the records custodian subpoena indicates it was served on Gaylord "Hank" Schaub on April 3, 1989. We find, based on Schaub's status as an adult and his statement that he received the‑subpoena at Ace Parcel's premises and passed it on to his son, that Kevin Schaub was properly served with the subpoena.


Estigo, identified in affidavits as the employee of Ace Parcel, was to be deposed at 10:00 a.m. on May 17, 1989, at Ace Parcel's premises. Court reporter Donald Manning's affidavit stated he appeared at the place and time appointed but Estigo was not present. He departed the premises at 10:06 a.m. without Estigo appearing. Gaylord "Hank" Schaub stated in his affidavit that he

explained Estigo was making a delivery and that he did not know when she would return. He stated she arrived at "approximately 10:10 a.m."


Based on the affidavits, we find Estigo (who appears to be merely an employee caught in the crossfire between Schaub, his son, and the insurer) did not respond to her subpoena. Although the time delay involved resulting in the failure to respond was minimal, it is also possible she would have returned five minutes after the reporter's departure no matter how long he stayed. We believe the court will likely get to the heart of why Estigo did not respond. Therefore, we will certify Estigo's failure to respond to her subpoena to the superior court for a contempt hearing under AS 44.62.590.


There is no dispute that the "records custodian" subpoena was accepted by Gaylord Schaub at Ace Parcel's premises. There is also no dispute that at the time of deposition Schaub stated he was neither the owner of the business nor its records custodian. He stated his son, Kevin Schaub, is sole owner and custodian of the records.


Based on those undisputed facts, we find Kevin Schaub doing business as Ace Parcel Delivery & Forwarding failed to respond to a subpoena. Based on the evidence before us, that Gaylord Schaub has no ownership interest in Ace Parcel and is not its records custodian, we find that he has not failed to respond to a subpoena. Therefore, we will certify Kevin Schaub's failure to respond to the subpoena but deny the defendants' request that we certify Gaylord Schaub's activities as a failure to respond to a subpoena.


The defendants have also requested a stay of proceedings in this claim because of the difficulties in obtaining evidence. Our findings have not directly implicated the employee in those difficulties to this point, however. Consequently, although fathers oftentimes have some influence over the actions of their sons, we conclude it would be inappropriate in this instance to exercise whatever discretionary authority we might have to stay Gaylord Schaub's proceedings. We note, though, that we do not anticipate any prejudice to the defendants. A hearing will not be scheduled, should the defendants object as we expect, until after a pre‑hearing conference is held. Any unresolved difficulties can be raised at that point in determining an appropriate hearing date.

ORDER


1. The defendants' petition for an order compelling the employee to respond to a request for production of wage documents and barring a response to defenses is denied and dismissed.


2. The defendants' petition that we certify facts to the superior court for a contempt hearing is granted with regard to Kevin Schaub, doing business as Ace Parcel Delivery & Forwarding, and Ace Parcel employee Gracie Estigo and denied in regard to Gaylord Schaub. The defendants' petition for a stay of proceedings in the claim of Gaylord Schaub v. Alaska Cargo Expeditors is denied and dismissed.


Dated at Anchorage, Alaska, this 14th day of August 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ D.F. Smith
Darrell F. Smith, Member

PFL‑fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Derision and order in the matter of Gaylord Schaub, employee/applicant; v. Alaska Cargo Expeditors, employer; and Pacific Marine insurance Co., insurer/defendants; Case No. 521477; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of August, 1989.

Clerk
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I, Paul F. Lisankie, make this certified statement of facts pursuant to AS 44.62.590, AS 23.30.005(h) , and the order of the Alaska workers' Compensation Board issued August 14 1989, in the matter of Gaylord Schaub v. Alaska Cargo Expeditors.


1. I am a hearing officer employed by the Alaska Division of Workers' Compensation and as such was designated to act as chairman of the Alaska Workers' Compensation Board panel hearing the claim of Gaylord Schaub against Alaska Cargo Expeditors and its insurer.


2. On August 14 1989, we issued an Interlocutory Order which, in part, granted the defendants' petition that the failure of Kevin Schaub and Gracie Estigo to respond to subpoenas be certified to the superior court for a contempt hearing pursuant to As 44.62.590.


3. We found that subpoenas of the Alaska Worker's Compensation Board were issued and directed to the records custodian of Ace Parcel Delivery & Forwarding and Gracie Estigo. We found Estigo's subpoena was served upon her. The other subpoena was served upon Gaylord Schaub, Kevin Schaub's father, at Ace Parcel's premises.


4. We found Gracie Estigo did not appear at the time and place specified in her subpoena. Consequently, we found she refused to respond to the subpoena.


5. We found Kevin Schaub was the sole owner and operator of Ace Parcel Delivery & Forwarding. We found he did not appear at the time and place specified in the subpoena directed to the records custodian of Ace Parcel Delivery & Forwarding. Consequently, we found Kevin Schaub refused to respond to the subpoena.

Dated this  14tb day of August, 1989.

Paul F. Lisankie

Designated Chairman

Alaska Worker's Compensation Board

PFL: fm
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� Brown v. Carr�Gottstein, AWCB No. 88�0117 (May 6, 1988); Leineke v. Dresser Industries�Atlas, AWCB No. 88�0049 (March 9, 1988); Mushat v. Worldwide Movers, AWCB No. 86�0182 (July 22, 1986).





� We have no motion practice. Our proceedings are initiated by filing either an application or a petition. 8 AAC 45.050(a).


� AS 44.62.470 authorizes the use of affidavits to present evidence. Usually, use of the affidavits must be noticed to the opposing party if the content of the affidavit is to be used as more than hearsay evidence. While there is no evidence the parties gave notice in this instance, we believe we may rely upon them given the extensive period of time which has followed their filing with us (as attachments to briefs served on the parties) without objection from the parties.








