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)
DECISION AND ORDER



)
AWCB Case Nos.
823709


v.
)

824115



)
AWCB Decision No. 89-0216

SOURDOUGH EXPRESS,
)



)
Filed with AWCB Anchorage


Employer,
)
August 18, 1989



)


and
)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Petitioners,
)



)


v.
)



)

SMYTH MOVING SERVICE, INC.,
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and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)
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)
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)



)


This claim was heard at Anchorage, Alaska on August 9, 1989. Employee was present and represented by attorney Richard Wagg. Petitioners were represented by attorney Trena Heikes. Respondents were represented by attorney Michael Budzinski. The record closed at the end of the hearing.

ISSUES


1. Which Employer is liable for Employee's compensation benefits?


2. If Smyth Moving Service, Inc., is liable for Employee's benefits, are Petitioners entitled to attorney's fees and costs?

SUMMARY OF THE EVIDENCE AND ARGUMENTS


Employee began working as a mover for Smyth Moving Service, Inc., [Smyth] on September 6, 1988. He worked for Smyth five days a week for seven to eight hours per day through September 16, 1988. He worked for Smyth sporadically for a total of four days during the period of September 19, 1988, through September 30, 1988. He resumed working for Smyth on October 3, 1988, and worked five days per week, usually between six and eight hours per day, until October 14, 1988. He did not work for any other employer between September 6, 1988, and October 18, 1988.


Employee testified that Smyth paid by the pounds moved. it was very fast paced, with few breaks. Often he would not use mechanical aids, such as hand trucks, because it was faster just to carry things by hand. Employee testified that on October 3, 1988, he moved a large load of shop tools into a garage. The next morning he could not close his hands, and they were swollen. On October 4, 1988, he moved 17,000 pounds. During the day the swelling went down. On October 5, 1988, he moved between 21,00 and 22,000 pounds. His hands became swollen later in the day and he had trouble lifting. By October 6, 1988, the swelling went down but the tips of his fingers on his right hand were numb. The left hand was not bothering him. Between October 6 and 14, 1988, his right hand and arm would go numb occasionally. At night the pain in his right arm would awaken.


On October 18, 1988, Employee began working for Sourdough Express (Sourdough). Employee testified that the work was slower paced as he was paid by the hour, not the pound. At the time he started working for Sourdough he could not feel his fingers on his right hand. His symptoms never progressed beyond that stage. He testified he thought he had pulled muscles or some other condition that would go away with time so he did not see a doctor.


Between October 18 and 21, 1988, Employee worked for Sourdough. He spent most of his time making moving crates and making small deliveries. Employee testified that in making crates he usually used a device like a cordless screwdriver to put them together. He would use either hand to operate this tool. If the tool broke down, he then pounded the nails with a hammer. He is right handed, so he pounded nails with his right hand.


Between October 21 and 27, 1988, Employee worked for Sourdough, primarily as a mover. He testified that he moved lighter loads, 'usually not over 10,000 pounds, in a day. Because the pace was slower at Sourdough, he was able to use hand trucks. The work required repetitive lifting. Employee testified that his right hand symptoms continued while working for Sourdough, but they did not worsen.


On October 28, 1988, he worked for Smyth for one day. Employee testified that because the right arm symptoms had persisted for so long, he finally decided to see a doctor. He did not work on October 29, 1988; instead, he saw Michael Jones, M.D., on October 29, 1988.


The writing in the upper right hand corner of Dr, Jones' October 29, 1988, chart notes appears to have been done by someone other than Dr. Jones as the writing is different and it appears to have different initials. The note says "pt. states unable to use hands in a.m. ‑ numbness & pain in both hands-works as a mover. Onset a few weeks ago note [increase with increased] use of hands."

Dr. Jones' notes state:

Shortly after starting the job [as a mover] he noted some degree of hand swelling bilaterally and difficulty closing his hands into a grip. He has subsequently experienced paresthesia in the [right] hand and [right] index + middle fingers; . . . the left hand/ arm have not been affected. He denies having had, any specific trauma.


Dr. Jones diagnosed probable right carpal tunnel syndrome and gave Employee a splint and some medication.


Employee did not work on October 30, 1988. He returned to work for Sourdough on October 31, 1988, and worked for eight hours. He called Anchorage Neighborhood Health Center on the night of October 31, 1988, and requested pain medication from John Spencer, M.D., because "the pain was getting pretty bad by this point." (Hinrichs Dep. p. 77). The next day, November 1, 1988, he saw Dr. Spencer. Dr. Spencer's chart notes for that visit state in part:

He. . . denies seriousness of his problem today, although tried to be objective, it is difficult because he wants to keep working. This last time he went to work they gave him a hammer & told him to pound some nails in some crates & he did this for hours & his hand felt much worse after that. This would be one of the worst type of work to do if you are suffering from carpal tunnel syndrome & I told him he cannot do this kind of work anymore.

(Spencer November 3, 1988 chart notes).


At the hearing, Employee testified that he may have told Dr. Spencer about hammering, but denied telling him it made him much worse. Dr. Spencer testified that he "takes notes sometimes" when taking an in‑person history from a patient. (Spencer Dep. p. 10). "Most of the time I take a few notes so I don't -- I can remember the gist of the goings on." (Id.). Dr. Spencer also testified that he "[t]ake[s] a few notes that look kind of ugly on the paper. Dictate those notes and then put that over there." (Id. at 11). Dr. Spencer was asked: "[W]hen you're taking notes what a patient says do you . . . use your own words in summarizing what they say?" Dr. Spencer replied: "Well, the best notes are the ones -- I try to quote a lot. . . . Cause then you get a real feel for what's going on." (Id.).


Dr. Spencer referred Employee to Dr. Garner, who saw him on November 1, 1988. Dr. Garner's notes indicate that Employee had pain, numbness and aching in his right arm and hand after some heavy lifting around October 5, 1988. (Garner Dep. p. 7). Dr. Garner's diagnosis was work‑related right carpal tunnel syndrome. He requested electrical muscle testing (EMG). This was done by Morris Horning, M.D., and it showed a bilateral carpal tunnel syndrome, which was severe on the right and moderate on the left. From the studies Dr. Garner could tell the onset was recent, but could not say how recent. (Id. at 8).


Employee worked for Smyth on November 4, 1988, for eight hours. On November 10, 1988, Employee filed notices of his injury with both Smyth and Sourdough. On both notices of injury he indicated that he had been injured on October 5, 1988, while working for Smyth. He indicated the cause of the injury was moving a heavy load of a 22,000 pound delivery. Employee testified that he gave Sourdough a notice of his injury because when he talked with Jeff, the dispatcher at Sourdough, Jeff said he should file a report with Sourdough.


Employee did not work for either Smyth or Sourdough between November 4 and December 11, 1988. He returned to work for Sourdough on December 12, 1988. He worked for Sourdough as well on December 15 and 16, 1988. On December 20, 1988, he worked for Smyth. December 21 through 23, 1988, he worked for Sourdough as well as on December 27 and 28, 1988, and again on December 30, 1988. He also worked for Sourdough on January 3, 1989 for five hours. Employee testified that he had right arm and hand problems during this period, but he did not experience problems with his left arm or hand at this time.


On January 12, 1989, Dr. Garner did a right side release and on February 1, 1989, a left side release to correct Employee's bilateral carpal tunnel syndrome. Dr. Garner has approved Employee's return to work and rated Employee's permanent impairment. Presently Employee is working, though not as a mover.


Sourdough has paid Employee's disability and medical benefits. Before the hearing the parties entered into an agreed settlement fully resolving Employee's disability benefits. We approved the agreed settlement. The only issue presented at the hearing was which employer is liable for Employee's benefits. A subsidiary issue is whether the last injurious exposure analysis applies and, if so, who was the last employer.


Sourdough argues Employee's symptoms first arose while he was employed by Smyth. Sourdough notes that he worked for Smyth the day before he first saw a doctor. Therefore, if the last injurious exposure analysis applies, we should consider Smyth as the last employer. Relying on Dr. Garner's testimony and Employee's testimony, Sourdough argues the work Employee did for it did not cause, aggravate or accelerate his condition. If anything it was a temporary aggravation.


Smyth argues that the last injurious exposure analysis is appropriate, and we should consider Sourdough to be the last employer. Smyth argues that while Employee was working for Sourdough ' his condition increased while hammering, according to the information in Dr. Jones' notes, to the point where medical treatment was necessary. Also he was working for Sourdough on November 2, 1988, when he filed his report of injury. Smyth also relies upon the testimony of Drs. Spencer and Garner to support its position.


Dr. Spencer testified:

Q. Okay. Doctor can this report be fairly read to state that the hammering that Mr. Hinrichs described substantially worsened his arm condition

A. Well, that's what I was ‑‑ that's how I felt about it.

Q. Okay.

A. Either that or it accelerated the process. You know.

Q. [I]n his deposition (Employee] indicated that his recollection of the hammering he did as reflected in that report only increased his pain for a short period of time but did not ‑‑ did not significantly worsen his condition. That seems to be a little contradictory to the notes which you recorded in your report. would you agree with that?

. . . .

A. Well, I don't ‑‑ I don't know how he felt afterwards. I'm just putting down what impressed me. mean I just put down what I was impressed with. 'Cause he ‑‑ I think he already had the diagnosis of ‑‑ I can't remember for sure but seems like he already had something wrong with his wrist and then he went out and used them a whole ‑ used his wrists a long time more.

. . . .

Q. was it your impression then at the time of your examination that he was still suffering from the additional effects of the hammering incidents?

A. Yeah. I didn't think he had gotten any better from, it. That had contributed to his problem. That was my impression.

(Spencer Dep. pp. 14 ‑ 15).


Dr. Garner had signed an affidavit stating that Employee's condition and need for surgery was more likely than not attributable to his employment with Smyth, and his employment with Sourdough was not a substantial factor causing the condition and need for surgery. Dr. Garner's opinion was based on his review of the medical records and Employee's affidavit. (Garner March 2, 1989 affidavit).


Employee's affidavit upon which Dr. Garner relied stated, in part, that he began working for Sourdough on October 18, 1988, and worked for them for about three days. Employee testified at the hearing that he had not carefully read the affidavit, which had been prepared by Sourdough's attorney, and overlooked this error. Sourdough's attorney acknowledged her error in drafting the affidavit, and indicated that she had been confused by the Questions and answers in Employee's recorded statement which had been taken by Sourdough's adjuster.


The error in Employee's affidavit was brought to Dr. Garner's attention at his deposition. He then testified:

[T]he records I had available to me ‑‑ seem to indicate that his symptoms appeared to be generated that week of October 1st through October 7th week; is that correct, at which point he had not worked for [Sourdough].

(Garner Dep. p. 14).


Dr. Garner also testified on direct examination:

Q. Now, Mr. Hinrichs has testified that during his nine days of employment before he saw you with Sourdough Express, he testified that he was pounding nails for Sourdough building crates during that time. He has testified that that did not worsen his condition. Would the fact that Mr. Hinrichs drove nails for a period of three days, according to his testimony, while working for Sourdough Express, would that change your opinion as to the cause of his condition?

A. Depends a lot what the patient says. If the patient says I pounded nails and it got worse, then it got worse. if he said he pounded nails and it didn't get worse, then it probably didn't. I don't think‑in and of itself, I don't think the pounding of the nails would cause a carpal tunnel syndrome, but it could, but his history, anyways, or what he seems to have indicated was that it did not seem to make him worse.

(Id. at 16).


On cross‑examination, Dr. Garner was given a copy of Dr. Spencer's chart notes and asked if he had reviewed that in connection with his affidavit. Dr. Garner indicated that he did not think so. (Id. at 18). Dr. Garner also testified:

Q. Reviewing your affidavit, it appears, then, that your opinion as expressed there in the affidavit and, I would assume, expressed today as the cause of Mr. Hinrichs' problems is based on your medical reports and Mr. Hinrichs, sworn affidavits, is that accurate?

A. That is probably ‑‑ and more on the patients description, because, as I said in that letter to Ms. Meyer, I have no test that will determine causation. I mean, you go basically on what the patient tells you. If the patient is giving you a straight story all the [way] through, it's going to hang together. otherwise you get into the problem that appears to have come up in this case, which is who is responsible for what.

(Id. at 18 ‑ 19).


Later Dr. Garner testified:

Q. I mean, wouldn't you assume, based on Dr. Spencer's report, that Mr. Hinrichs had suffered a worsening right hand condition as a result of that work?

A. I think you're in a situation where you have to decide who you're going to believe. I don't know.

. . . .

Q. Do you really feel comfortable, though, stating to a reasonable degree of medical certainty as to which employer is responsible in this case for Mr. Hinrichs, injuries?

A. Well, if you weight Dr. Spencer's report more heavily, then you'd say no. If you weight the patient's affidavit more heavily, then you would say that you think it was accurate. I'll leave that up to you to decide who you're going to place more credence in.

. . . .

A. Well, you can have two opinions. You can have one opinion that says it was related to the work with Smyth and not much to Sourdough, if you take the patient's affidavit; and you can have another opinion that says that based on Dr. Spencer's dictation that Sourdough is at least a causative factor, so pick who you choose to believe and pick which opinion you'd like to have.

Q. You're not able to give us any information in that respect?

A. No. I can't weight those and tell you ‑‑ certainly when I did the affidavit dated March the 2nd ‑‑ is that what it was ‑‑ I did not have the clinic notes from Dr. Spencer to look at.

Q. Since you have those written clinic notes now, do you feel more comfortable signing that affidavit today?

A. I probably would not feel comfortable, because John Spencer is an accurate, careful, thoughtful person and I would probably have not signed the affidavit.

(Id. 19 ‑ 23).


On redirect Dr. Garner testified:

Q. [B]ased on that testimony, would it be your opinion, then, that given the history that the employee testified to at his deposition that he has given you, that Mr. Hinrichs' employment at Sourdough was not a substantial factor in his current disability?

A. At this point, I really don't know what I know.

. . . .

A. If he nailed and didn't get worse, then it probably was not an aggravating factor. It doesn't seem reasonable to assume that at least the origin of his carpal tunnel syndrome was while he did the heavy moving with Smyth Movers. Now, whether or not, in fact, it was aggravated or not, I don't know at this point.

(Id. at 30 ‑ 34).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The last injurious exposure rule adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability, and imposes full liability on the employer at the time of the most recent injury which bears a causal relationship to the disability. Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n.1 (Alaska 1985); Davis v. Wrangell Forest Products, AWCB Decision No. 89‑0064 (March 9, 1989). This rule, combined with the presumption of compensability set forth in AS 23‑30.120(a) imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984). we must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule: (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a preexisting condition; and, if so, (2) whether the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


The evidence necessary to raise the presumption of compensability varies depending on the type of claim. “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Burgess Construction Co. v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, 693 P.2d at 871. In a case specifically involving multiple employers, the Court stated that to establish the preliminary link "there must be some evidence" that the claim arose out of, or in course of, employment. . . . Bonner, 680 P.2d at 99, n.3.


Once the presumption attaches, the subsequent employer must come forward with substantial evidence that the disability is not work‑related. Smallwood II, 623 P‑2d at 316. Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. There are two methods of overcoming the presumption of compensability: (1) Presenting affirmative evidence showing that the disability is not work‑related; or (2) Eliminating all reasonable possibility that the disability is work‑related. Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1188 (Alaska 1984). The evidence tending to rebut the presumption should be examined by itself; the evidence tending to establish causation should not be weighed against the rebuttal evidence in deciding whether there is substantial evidence to rebut the presumption. Veco, 693 P.2d at 869‑70.

If the subsequent employer successfully overcomes the presumption, then the employee must prove all elements of his case by a preponderance of the evidence. Smallwood II, 698 P.2d at 1210. In Veco, 693 P.2d 872, the court provided the following guidelines for making the ultimate factual determination‑whether the most recent employment is a substantial factor in causing the disability: "If the board finds that the evidence on this point is equally balanced or that it established that . . . (the most recent incident] more likely than not was not a substantial factor in causing his current disability, then..... [the insurer at the time of the first incident] must be found liable." (Emphasis added).


It Is not clear which employer in this case should be considered the last employer for purposes of applying the last injurious exposure rule. However, the court stated in Saling, 604 P.2d 590, that liability should be imposed on the employer at the time of the most recent injury which bears a casual relationship to the disability. Smyth does not dispute that Employee developed symptoms of a bilateral carpal tunnel syndrome during the time it employed Employee. Smyth argues, instead, that the employment with Sourdough aggravated the condition. Sourdough contends there was no aggravation.


In this case we find there is evidence that Sourdough was the employer at the time of the last, or most recent, injury. The evidence consists of Dr. Spencer's notes from his November 1, 1988, examination regarding the nailing causing increased symptoms and Employee's decision after the nailing to visit a doctor. Of course, this is only evidence of an aggravation of the right hand condition. Therefore, we find this adequate to establish the first prong of the test, that is the aggravation question, only for the right hand.


In this particular case, we find Dr. Garner's deposition testimony that doing "heavy, repetitive work" would cause the development or at least the aggravation of a carpal tunnel condition and Employee's testimony that he started doing moving work after October 21, 1988, while working for Sourdough is also sufficient to raise the preliminary link for purposes of establishing the aggravation of the left arm condition.


The second prong, whether the aggravation was a substantial factor, is not as clearly established by the evidence. Dr. Spencer never addressed whether that aggravation produced the continuing disability or the need for surgery on the right hand. At best, his testimony establishes that the aggravation from the nailing was a substantial factor up to the time he examined Employee.,


It is also questionable whether Dr. Garner's testimony is adequate to raise the presumption. We find his testimony is confused and the weight of it is undercut by his contradictions. However, viewing it alone and in isolation, we find his testimony is "some evidence" that the nailing activity and the repetitive lifting done for Sourdough was a factor in the disability and the need for surgery. Therefore, we conclude the second prong of the test is established.


Next, we consider whether there is substantial evidence to overcome the presumption. We find Employee's testimony overcomes the presumption.
 He testified that the condition began when he worked for Smyth. He thought he had a pulled muscle and postponed seeking medical treatment. Finally, the symptoms persisted so long without improvement, he sought medical treatment. In addition, we find Dr. Garner's testimony, viewed alone and in isolation, also overcomes the presumption.


We next weigh the evidence. We find Dr. Spencer's did not testify about the effects of the Sourdough employment beyond the date of his examination. Therefore, we find his testimony of little help in deciding liability. We previously found Dr. Garner's testimony to be confused and contradictory, We conclude it should be given little weight as well. Smyth attempted to undermine Employee's credibility. While he is less than careful and accurate in his testimony, we have found his testimony on the nature of his symptoms and complaints to be consistent. We believe there is a preponderance of evidence supporting the conclusion that the employment with Sourdough was more likely than not was not a substantial factor in causing the continued disability and need for surgery. Even if there is not a preponderance, we find the evidence to be equally balanced on the point. Therefore, under Veco, 693 P.2d at 872, we must conclude that Smyth is liable.


Under AS 23.30.155(d), Sourdough has paid Employee's benefits. Sourdough requested the opportunity to seek payment of interest, costs and attorney's fees as provided by AS 23.30.155(d) if it prevailed. We have repeatedly expressed our preference that the issue of fees and costs be presented at the hearing on the merits of the claim. Johnson v. Parker Drilling Co, AWCB Decision No. 88‑0220 (August 17, 1988); Dickman v. Prov. Wash. Ins. Group, AWCB Decision No. 87‑0015 (Janaury 21, 1987); Workers' Compensation Manual, Bulletin No. 85‑08 (December 9, 1985).


It also appears under the 1988 amendment to AS 23.0.155(d), that the legislature specifically intended the payment of interest, legal fees and cost to be determined at the same time as the liability determination is made. However, the 1988 amendment to subsection 155(d) is fairly new and we have not had an opportunity to address its application in connection with attorney's fees and legal costs. Also, we have no regulation implementing the procedure under subsection 155(d). Therefore, we grant Sourdough's request in this case.


However, Sourdough must file with us and serve personally
 upon Smyth its request for legal fees and costs as well as interest within seven days after this decision is issued. Within seven days after Smyth is served, it must reimburse the interest and legal fees and costs it does not dispute. If it disputes any of these items, Smyth must file its objections with us and serve a copy upon Sourdough. we retain jurisdiction to decide any dispute.

ORDER

1. Smyth Moving Service, Inc., is liable for Employee's disability and medical benefits. Smyth Moving Service, Inc., shall reimburse payments made to or on behalf of Employee by Sourdough Express.


2. Sourdough Express shall proceed with its request for interest, legal fees and costs in accordance with this decision. We retain jurisdiction to resolve disputes on this issue.


DATED at Anchorage, Alaska this 18th day of August 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated chairman

/s/ D.F. Smith
Darrell Smith, Member

RL Whitbeck Sr.
Richard Whitbeck, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in superior court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Kenneth Hinrichs, employee; v. Sourdough Express, employer, and Alaska National Insurance company, insurer/petitioners; v. Smyth Moving Service, Inc., employer, and Eagle Pacific Insurance Co., insurer/respondents; Case Nos. 823709 and 824115; dated and filed in the office of the Alaska Workers, Compensation Board in Anchorage, Alaska, this 18th day of August 1989.

Clerk

SNO

� Smyth argued that Employee was not a credible witness. We acknowledge he did not carefully read his affidavit. He may have trouble remembering the history of his employment. This is certainly not unusual considering the fact that he switched employers frequently. However, from the first doctor's visit to the time of the hearing, he has consistently testified that he first experienced symptoms on October 4, 1988, in both hands, that the left hand symptoms improved, but the right hand symptoms persisted.





� By this we mean that mailing is not permitted.








