ALASKA WORKERS9 COMPENSATION BOARDPIVATE 

P.O. Box 25512 Juneau, Alaska 99802‑5512

ROY A. SUMNER,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case no. 8618533



)
AWCB Decision No. 89-0226


v.
)



)
Filed with AWCB Anchorage

RENT-A-DENT,
)
August 25, 1989



)


Employer,
)



)


and
)



)

ROCKWOOD INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


On July, 12, 1989, this claim for permanent partial disability (PPD) benefits, minimum statutory attorney’s fees and legal costs was herd by a two-member panel, which constitutes a quorum, and its action is considered the action of the full board pursuant to AS 23.30.005(f). The employee was present and represented by attorney Joseph A. Kalamarides. The defendants were represented by E. Darlene Norris, a paralegal with the law firm of James R. Slaybaugh. The record closed at the conclusion of the hearing. 

SUMMARY OF THE FACTS


It is undisputed that the employee, 37 years old, sustained an injury to his back while employed as a car detailer for the employer on July 26, 1986.


After reviewing x-rays, Declan R. Nolan, M.D., and orthopedic surgeon, diagnosed a compression fracture of the lumbar spine at the L1 level. (Dr. Nolan report dated 8/27/86). after returning to limited work, the employee reported increased pain and Dr. Nolan prescribed physical therapy for increasing range of motion and strengthening. (Dr. Nolan report dated 10/29/86).


On November 26, 1986, James Garrity, M.D., of North Care Minor Emergency Center, evaluated the employee for complaints of back pain. Dr. Garrity recommended rest, Ibuprofen, Amitriptyline, and physical therapy at the Alaska Treatment Center (ATC). (Jamie S. Johanson, R.N., medical file review dated 5/11/88). A discharge summary from the ATC Back to Basics program dated February 12, 1987, reported that the employee was unable to tolerate trunk rotational activities. Liz Dowler of ATC felt the employee could return to his previous employment as a car detailer with instructions regarding body mechanics and job modification. (Id. at 5). On March 2, 1987, Dr. Garrity approved of Dowler’s physical capacities evaluation. (Id.).


At the defendant’s request, the employee was evaluated by Douglas G. Smith, M.D., an orthopedic surgeon, on March 2, 1987, and his diagnosis and impression was compression fracture, L1 level, without evidence of deficit or instability, and chronic low back pain related to the compression fracture. Dr. Smith indicated that the work therapy evaluation and Dr. Smith’s physical examination justified a trial return to work as a detailer. (Id. at 6).


On March 11, 1987, Dr. Garrity stated that the employee was released for modified work as outlined in the work therapy evaluation. (Id.).


On March 25, 1987, the employee was evaluated at the defendants’ request by Morris Horning, M.D. The doctor found an LI compression fracture related to the 1986 injury with no evidence of radiculopathy. He felt that because rotations caused the employee problems, it was unlikely that he could return to work as a car detailer. Dr. Horning stated, however, that the employee was capable of returning to his previous job as a janitor at the Moose Lodge. The doctor was doubtful that any further medical or physical therapy treatments would be helpful.


On April 19, 1988, Dr. Garrity stated that the employee could return to work on a trial basis if feasible, and if not, then vocational rehabilitation should be tried. (Dr. Garrity report date 4/19/88).


The record reflects that on June 12, 1987, Dr. Garrity released Sumner to regular work. (Dr. Garrity report dated 6/12/87).


At the defendants’ request, the employee was seen by Kenneth Pervier, M.D. a neurologist, and Michael Newman, M.D., and orthopedic surgeon, of Alaska Independent Medical, Inc., on May 12, 1988, for a panel medical evaluation. This panel found: 1) no permanent partial impairment; 2) the employee was able to return to his position as a car detailer and lot attendant with instructions in body mechanics and appropriate job modification with respect to twisting activity; and 3) the employee’s condition was permanent and stationary. (Drs. Pervier and Newman panel report dated May 23, 1988.


The record reflects that dr. Garrity once again released the employee to modified work, with no extensive twisting, in August 1988. (Dr. Garrity report dated 8/11/88).


On October 10, 1988, Dr, Morris R. Horning, again saw the employee and wrote: “Mr. Sumner is unable to do jobs that require twisting and prolonged bending. He therefore cannot return to prior work as a car detailer.” (Dr. Horning note dated 10/10/88).


When the employee was injured the defendants accepted his claim and paid temporary total disability (TTD) benefits between July 28, 1986 and June 12, 1987 and October 1, 1987 and June 25, 1988 and temporary partial disability (TPD) benefits between June 13, 1987 and September 30, 1987, medical expenses and attorney’s fees. On June 6, 1988, the defendants controverted the employee’s claim, stating: “Employee has been found to be permanent and stationary and capable of returning to work at this original occupation, without permanent impairment by IME panel on 5/12/88.”


The employee testified at the hearing that since his accident, he has had constant back pain which he has learned to live with. He explained that he cannot bend or rotate his back because of the pain. He said that after his claim was controverted in June 1988, he sought employment by putting his name in with Job Service and looking in the newspaper but was unsuccessful. the employee explained that he did not apply for any jobs that he thought would aggravate his back condition. apparently, he did some carpentry and plumbing work for a friend, and that work increased his back pain considerably. The employee testified that he found work as a landscaper for Carr-Gottstein Properties between August 24, 1988 and October 19, 1988, earning $7.50 per hour. This work entailed mowing grass, weeding, watering plants and replacing dead trees. He stated that his foreman knows of his back condition and allows him to modify his work accordingly. The employee reported that he unsuccessfully looked for work between October 19, 1988 and May 2, 1989, when once again employed by Carr-Gottstein  Properties as a landscaper. He stated that he is still working for that employer, earning $8.00 per hour. the employee explained that while he expects the landscaping job to end in October when the weather starts getting bad, he is trying to work himself into a full-time position with Carr-Gottstein Properties on one of its maintenance crews.

FINDINGS OF FACTS AND CONCLUSION OF LAW


Compensation for PPD benefits is provided in AS 23.30.190. Subsection 190(a)(20) applies to “unscheduled” injuries such as Employee’s back injury.

[I]n all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage-earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to  a work-connected injury or illness.
Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974) (emphasis added). See also Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986); and Ketchikan Gateway Borough v. Saling, 604 P.2d 590 594 (Alaska 1979). regarding the determination of wage-earning capacity, AS 23.30.210 provides:

In a case of partial disability under AS 23.30.190(a)(20) or 23.30.200 the wage-earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage-earning capacity. If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage-earning capacity, the board may, in the interest of justice, fix the wage-earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may offset his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

Our Supreme Court has held that “other factors” include age, education, availability of suitable employment in the community, the employee’s future employment intentions, trainability, and vocational rehabilitation assessment and training. Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982); Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978); Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974); Hewing v. Alaska Workmen’s Compensation Board, 512 P.2d 896, 899 (Alaska 1973).


Thus, an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits. an employee’s actual post-injury earnings are presumed to fairly and reasonably represent his wage-earning capacity absent evidence that post-injury earnings are an unreliable basis for estimating capacity. Hewing, 586 p.2d at 186 (citing 2 A. Larson, The Law of Workmen’s Compensation §57.21 at 10.39 to 10.40 (1976)). It is not necessary to precisely compute an employee’s lost earning capacity but, rather, to fairly represent lost earning capacity. Baily 713 P.2d at 257.


In Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986), our supreme court held that an employee has the burden of proving loss of wage-earning capacity for purposes of determining his or her PPD benefits for an unscheduled injury. The court concluded as follows:

This approach is sensible. since Alaska relies on earning capacity and not physical impairment, the impact of an unscheduled injury must be proven. The employee can best produce information of his post-injury earnings. It is not an unreasonable or unfair burden to place on the employee. The Board still retains the power to make a separate calculation if justice so requires, pursuant to the statute.

Id. at 801.


Even though Drs. Pervier and Newman are of the opinion that the employee does not suffer from a permanent partial impairment, we are more persuaded by the more recent findings of Drs. Garrity and Horning. Both of these physicians feel that the employee suffered some impairment by a reduction in his ability to twist and bend. However, to be entitled to receive PPD compensation, the employee must suffer a loss of earning capacity.


The only evidence in support of the employee’s contention that he has suffered a loss of earning capacity is his bare statement to the effect that between October 1988 and May 1989, he looked for work but could not find anything he could do. He did not give any specifics as to what steps he took in looking for work, and why he was unsuccessful. Even with regard to working with such entities as Job Service, the employee did not explain what jobs were found, if any, and why he was incapable of performing them. No other evidence was offered as to why a person who has been released to work with some limitations as to twisting and bending, was unable to find work for six months. We find that the employee has not proven that he suffered a loss in earning capacity attributable to his back injury as opposed to the downturn in the economy. Accordingly, we deny his claim for PPD benefits, we also must deny his claim for attorney’s fees and legal costs.

ORDER


1. The employee’s claim for PPD benefits is denied and dismissed.


2, The employee’s claim for attorney’s fees and legal costs is denied and dismissed.


Dated at Anchorage, Alaska, this 25th day of August, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary a. Pierce
Mary A. Pierce, Member

REM:fm/sno

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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