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The employer's petition to compel discovery was filed on July 10, 1989. The employee did not respond and the employer filed an Affidavit of Readiness on August 4, 1989. The employee did not object so we have decided this matter based on the written record. The employer is represented by attorney Michael Moxness; attorney Michael Stepovich represents the employee. The record closed on August 29, 1989 when we next met after the time had passed for filing all documents.


The employee allegedly was injured when she worked as a checker for the employer at the Foodland grocery store in Fairbanks, Alaska. The employee alleges she developed soreness in both wrists in June of 1987 that has prevented her from working since that time. The employer has provided rehabilitation services and offered part‑time employment within the physical capacities of the employee. She disputes that such work was offered.


On March 3, 1989, the employee filed an application for adjustment of claim requesting that she receive temporary total disability benefits, rather than temporary partial disability benefits.


On May 9, 1989, the employer served its first set of interrogatories upon the employee, asking that she identify witnesses and all health care providers she has seen since the date of injury. No response has been received.


On June 1, 1989, a notice was sent to the employee, asking her to contact Northern Rehabilitation Services in order to continue the rehabilitation process. A similar notice was supplied to her attorney. No response was made. The employee has not contacted the rehabilitation counselor.


On June 1, 1989, a prehearing conference was held. At that conference, the employer specifically asked that a response be made to its discovery requests. Nevertheless, no response to the discovery requests has been made.


On June 15, 1989, the employer served its second set of discovery requests. It had earlier been notified by the employee that she had moved from Fairbanks to Valdez while her husband worked on the oil spill cleanup effort. The discovery requests asked for a current residence address. At the preheating conference, the employee's attorney also referred to conversations the employee had had with managers at the Foodland store, and he referred to tapes of these conversations in the possession of the claimant. The second set of interrogatories asked for the specifics of these contacts and for copies of any tapes. No response to these discovery requests has been received.


On June 12, 1989, the employer sent a notice to the employee, asking her to contact the Workers' Compensation adjuster by June 21, 1989 in order to arrange a medical evaluation. No response has been received.


Given the employee's nonresponsiveness in this case even though she is represented by an attorney, the employer asks that we order the employee to answer the discovery requests and to cooperate with the adjuster in arranging a medical evaluation. In the alternative, the employer asks that we dismiss this claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.115(a) states that "the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure." Alaska Civil Rule 37(b) provide numerous sanctions, including dismissal and an award of costs and attorney fees to the prevailing party, which may be imposed for failure to comply with a discovery request.


Moreover, AS 23.30.095(e) reads in pertinent part as follows:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer. No fact relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination is privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. If an employee refuses to submit to any examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.


We have reviewed the entire record in this case. We find no evidence that the employee has complied with any of the employer's discovery requests. Moreover, we find no evidence that she has cooperated in the employer's efforts to arrange a medical evaluation. We find this particularly troubling since she is represented by an attorney who regularly practices before us. In summary, we find the employee has failed to abide by the requirements of AS 23.30.115(a) or AS 23.30.095(e).


A hearing is scheduled on the merits of this case for October 11, 1989, We direct the employee to fully answer the interrogatories and other discovery requests provided by the employer within 30 days of the issuance of this decision. We also direct the employee to fully cooperate in the taking of an employer arranged medical evaluation within 30 days. If the employee fails to follow these directions, her hearing may be suspended or her claim may be dismissed. Moreover, upon petition, we will also consider awarding a cost and attorney fee request to the employer.

ORDER

The employee shall answer all discovery requests submitted by the employer within 30 days. The employee shall submit to an employer arranged medical evaluation within 30 days.


DATED at Fairbanks, Alaska, this 29thday of August 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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