ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

MICHAEL E. THRONEBERRY,
)



)


Employee,
)
DECISION AND ORDER



)
AWCB Case No. 101931


v.
)
AWCB Decision No. 89-0236



)

GREEN CONSTRUCTION CO.,
)
Filed with AWCB Fairbanks



)
September 1, 1989


Employer,
)



)


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, medical benefits, vocational rehabilitation, attorney fees, and legal costs in Fairbanks, Alaska on August 19, 1989. Attorney Chancy Croft represented the applicant employee and attorney Robert McLaughlin represented the defendant employer and insurer. We closed the record at the conclusion of the hearing.

ISSUES
1. Is the employee's claim barred under AS 23.30.105(a)?

2. Is the employee's claim barred by the equitable doctrine of laches?

3. Is the employee's claim against this employer barred by the last injurious exposure rule?

4. Is the employee entitled to TTD benefits from October 29, 1986 continuing, pursuant to AS 23.30.185?

5. Is the employee entitled to PPD benefits under AS 23.30.190?

6. Is the employee entitled to an eligibility evaluation for vocational rehabilitation benefits pursuant to AS 23.30.040(e)?

7. Is the employee entitled to medical benefits pursuant to AS 23.30.095(a)?

8. Is the employee entitled to a statutory minimum attorney fee and reasonable legal costs under AS 23.30.145?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his back attempting to move an aluminum walkway under a building at the Alaska Pipeline Flow Station #2 while working as a pipeline construction journeyman pipefitter for the employer on June 12, 1977. He was treated by a chiropractor, William West, who diagnosed lumbosacral strain with attendant subluxation of the L‑5 vertebra and released him to work on June 15, 1977. The employee filed a Report of Injury form with his employer on that day. Shortly thereafter, he was seen by George Wichman, M.D., who gave him conservative care. He returned to work for the employer for a few weeks, but then worked for Peter Kiewit Sons' Company from June 30, 1977 through July 19, 1977. His pain recurred when he attempted lifting 120 pound pipe "saddles", and he resigned. The employee filed a Notice of Injury concerning this incident, but Peter Kiewit Sons' Controverted the claim on October 4, 1977. He moved to Tulsa, Oklahoma and came under the care of R.L. Imler, M.D. He reported an essentially normal myelogram on September 2, 1977 and gave conservative treatment. J.L. Richardson, M.D., examined him on October 18, 1977, He could find nothing wrong in the x‑rays, but recommended keeping the employee under observation.


The employer accepted the employee's claim for benefits and paid him TTD benefits from August 10, 1977 through December 16, 1977. The employee then returned to work. He did well until August 1979 when he suffered a recurrence while playing with his dogs. The employee then consulted Warren Gwartney, M.D., who referred him to the care of Anthony Billings, M.D. Dr. Billings suspected a L4‑5 level disc herniation, but took no invasive measures because the employee seemed to be improving. The employee suffered another recurrence, apparently while deer hunting, in December 1979.


In 1983 Dr. Gwartney referred the employee to Paul Williams, M.D., for a myelogram. Dr. Williams discovered a right side disc herniation at the L4‑5 level of the spine. Dr. Gwartney recommended surgery, but the employee followed the second‑opinion advice of Eugene Field, M.D., who felt conservative care would be more appropriate. Dr. Field released the employee to work.


In April of 1986 he fell from a bluff, injuring his back and hip, but he recovered sufficiently to return to work on a pipeline in Wyoming in may 1986. He returned to Oklahoma in September that year, and soon afterwards suffered severe shooting pains while bending to pick up an arrowhead. The pains persisted, and he sought the attention of his treating physician, Dr. Billings. Dr. Billings ordered a CT scan, which showed herniation at the L4‑5 and L5‑S1 levels. Dr. Billings recommended that he find a different type of employment, but continued to treat him conservatively. The employee's discomfort increased, and Dr. Billings referred him to David Hicks, M.D. On October 29, 1986 Drs. Billings and Hicks performed an excision and laminectomy and a fusion of the vertebrae.


Dr. Billings restricted him from employment until April 29, 1987, during which time the employee collected disability benefits from the Pipeline Industry Benefit Fund. When Dr. Billings released the employee, he was instructed not to return to construction work. The employee filed an Application for Adjustment of Claim on March 2, 1987. The employer filed an Answer denying the claim on March 25, 1987.


Dr. Billings testified at the hearing that he believes the employee's impairment stems directly from his work injury of June 12, 1977 (As did Dr. Hicks in his deposition at pp. 10‑11), and that the symptoms gradually appeared until surgery proved necessary and the employee had to be restricted from his customary work. He rated the employee's permanent impairment at 20 percent of the whole person on March 23, 1988. The employee testified that he missed no work as a result of his back injury between December 17, 1977 and October 28, 1986, though he suffered continuing symptoms.


During the hearing the employee submitted an affidavit of legal costs incurred in the prosecution of this claim. After reviewing the affidavit the employer's counsel objected that travel, lodging, meals, parking and car rental costs related to deposing Dr. Hicks in‑person should be deemed unreasonable. The employee responded that the doctor apparently wished to discourage telephone depositions because he charged $2,500.00 for telephone depositions and only $400.00 for the first hour of an in‑person deposition (and $500.00 per hour thereafter). Considering this fee schedule, an in‑person hearing was the less expensive.


The employee argues that he now suffers temporary total disability as a result of the latent effects of his injury. He claims TTD and PPD benefits, vocational rehabilitation, medical benefits, attorney fees, and legal costs. The employer argues that the employee's claim should be barred by laches and AS 23.30.105(a) for failure to file a claim within two years. In it's pleadings, the employer also argues that the injury of 1977 is no longer a substantial factor in the employee's impairment, that the last injurious exposure rule protects the employer from liability, and that the employee is not entitled to PPD benefits, vocational rehabilitation. attorney fees, and costs in any event.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Timeliness of the Claim


At the time of employee's injury, AS 23.30.105(a) provided:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The employee was injured on June 12, 1977. After a brief period to recover from muscle strain he was released to return to his work, and not restricted again until October 29, 1986. He filed his Application for Adjustment of Claim on March 2, 1987.


We first note that the four‑year time limit for filing claims in the second sentence of AS 23.30.105(a) was rendered inapplicable by the Alaska Supreme Court in W.R. Grasle Co. v. AWCB, 517 P.2d 999 (Alaska 1974). The remainder of this section of the statute provides a two‑year time limit for filing claims from the time of the injury, the time of disablement, or the time of manifestation of latent defects, whichever comes last. Id. Although the employee was injured in 1977 we find no clear indication of spinal disc herniation until 1983, and even then the employee was repeatedly assured by his physicians that he could be treated with conservative care and could continue with his work. We find that his reliance on these physicians opinions was reasonable, and his failure to claim additional benefits other than those already provided by the employer was reasonable under the circumstances. We find that the employee's disablement‑from latent defects occurred on or about October 29, 1986. He filed his application within two years of that date, and we conclude that his claim is not barred by AS 23.30.105(a).

II. Whether the Claim is Barred by Laches.


Equitable doctrines such as waiver and laches are available defense in workers' compensation proceedings. Thomas Coffey v. Rogers and Babler, AWCB No. 870081 (March 31, 1987); Accord Phillips v. Houston, 3AN‑84‑10275 CI, (Alaska Super. Ct., November 26, 1985). Laches is a balancing of the equities in a case to determine whether the plaintiff is guilty of an unreasonable and unfair delay. Pavlik v. State, 637 P.2d 1045, 1048 (Alaska 1981); Concerned Citizens of South Kenai Peninsula v. Kenai Peninsula Borough, 527 P.2d 447, 457 (Alaska 1974).


In Straight v. Hill, 622 P.2d 425, 427 (Alaska 1981), the Alaska Supreme Court said, "To successfully assert the defense of laches the defendant must show: 1) that the delay by the plaintiff was unreasonable and unexcusable; and 2) that undue prejudice to the defendant resulted from the delay."


The Alaska State Superior Court, Third District, examined the doctrine of laches as it relates to workers' compensation cases in Jones v. Fluor Alaska, Case No. 3AN‑86‑8559 Civil (August 3, 1987):

The defense of laches should rarely, if ever, be considered by the Board. Our Supreme Court has said that the defense of laches should be limited to equitable actions. When a party is seeking to enforce a legal right as opposed to invoking the discretionary equitable relief of the courts, the applicable statute of limitations should serve as the sole line of demarcation for the assertion of the right. Kodiak Electric Association v. Delavalve Tubine Inc., 694 P.2d, 150, 157. (Alaska 1985). While this decision does not govern compensation procedures, court holdings do not favor the laches defense.

Id. at 5.


In the case before us a statute of limitation section, AS 23.30.105(a), applies. According to the court in Jones v. Fluor Alaska, it would not be appropriate to apply an equitable remedy when a legal provision is available. See also Nepple v. Butler Aviation, AWCB No. 840392 (December 10, 1984). The employee's claim is not barred by AS 23.30.105(a), and we decline to impose an equitable remedy.


We also note that the employer had immediate notice of the employee's injury and has had ample time for discovery in the two years since the employee's Application for Adjustment of Claim of March 2, 1987. Even if laches applied, we would find that the employer has not shown undue prejudice from the delay in the claim.

III. Last Injurious Exposure


Liability for compensation in multiple injury cases is determined in accordance with the last injurious exposure rule adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979). The last injurious exposure rule imposes full liability on the employee's employer, or its carrier insuring the risk, at the time of the most recent injury that bears a causal relationship to the disability. A causal factor is not a legal cause unless it is a substantial factor bring about the harm. See, Id. The last injurious exposure rule also applies where the claimant had one employer, but the employer had multiple insurance companies on the risk. Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska, 1984).


In applying the last injurious exposure rule we must first determine whether the presumption of compensability of AS 23.30.120(a)(1) attaches against the last employer. See, Id. In Burgess Construction Co. Smallwood (Smallwood II), 623 P.2d 315, the Alaska Supreme Court held that for the presumption of compensability to attach, the moving party must establish a preliminary link between the disability and the employment. Although the employer argues that such a preliminary link exists, we can find no medical evidence or testimony that the incident while the employee worked for Peter Kiewit Sons' (the only other work accident in our record) resulted in anything more than a temporary aggravation of his pre‑existing back injury. We cannot find such a preliminary evidentiary link, and we find that the presumption of compensability does not apply against Peter Kiewit and Sons'. We conclude that the last injurious exposure rule does not bar the employee's claim against the defendant employer in this case.


We also observe that even if the presumption of compensability were to attach against Peter Kiewit Sons', the presumption is rebutted by the substantial evidence in the employee's testimony concerning his work for them. The preponderance of the medical evidence and hearing testimony show no permanent worsening of the employee's condition as a result of his work with Peter Kiewit Sons', so the last injurious exposure rule would still not bar the claim against the employer.

IV. TTD Benefits


AS 23.30.120(a) provides in pertinent part. "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Smallwood II, 623 P.2d 316, the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee's testimony about his injury of June 12, 1977 and the continuity of his symptoms establishes a preliminary link between his work injury and his present condition, raising the presumption of compensability against the employer. We find the record of his return to work and his intervening accidents is substantial evidence rebutting that presumption. Nevertheless, we find that the medical evidence, the hearing testimony of the employee and of Dr. Billings, and the deposition of Dr. Hicks overwhelmingly supports the conclusion that the employee's present inability to return to his former trade is a direct result of his June 12, 1977 accident. We conclude that this is a compensable injury.


The Alaska Workers' Compensation Act defines "disability" as incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employees spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases."  (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑03 12 at 12‑13 (November 8, 1985).


The medical evidence and the employee's testimony uniformly indicate that because of his work injury the employee has been unable to return to his customary heavy pipefitting work since October 29, 1988, and he will not be able to return to it in the future. As this is the only work we have evidence of the employee having the experience or training to do we conclude that he is temporarily totally disabled. We conclude he is entitled to TTD benefits during the duration of that disability.

V. PPD Benefits


Compensation for PPD benefits is provided in AS 23.30.190. Subsection 190(a)(20) applies to "unscheduled" injuries such as employee's back injury.

[In] all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely. a decrease in earning capacity due to a work‑connected injury or illness.
Vetter, 524 P.2d 266 (emphasis added). See also Bailey 713 P.2d 253, Saling, 604 P.2d 594. Regarding the determination of wage‑earning capacity, AS 23.30.210 provides:

In a case of partial disability under AS 23.30.190(a)(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity. If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may offset his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

Our Supreme Court has held that "other factors" include age, education, availability of suitable employment in the community, the employee's future employment intentions, trainability, and vocational rehabilitation assessment and training. Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982); Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978); Vetter, 524 P.2d 266; Hewing v. Alaska Workmen's Compensation Board, 512 P.2d 896, 899 (Alaska 1973).


Thus an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits. An employee's actual post‑injury earnings are an unreliable basis for estimating capacity. Hewing, 586 P.2d at 186 (citing 2 A. Larson, The Law of Workmen's Compensation §57.21 at 10.39 to 10.40 (1976)). It is not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly represent lost earning capacity. Bailey, 713 P.2d at 256,


In Brunke, 714 P.2d 795, our Supreme Court held that an employee has the burden of proving loss of wage‑earning capacity for purposes of determining his or her PPD benefits for an unscheduled injury. The court concluded as follows:

This approach is sensible. Since Alaska relies on earning capacity and not physical impairment, the impact of an unscheduled injury must be proven. The employee can best produce information of his post‑injury earnings. It is not an unreasonable or unfair burden to place on the employee. The Board still retains the power to make a separate calculation if justice so requires, pursuant to the statute.


Id. at 801.


Considering the medical record available in this case, and especially the Dr. Billings' testimony, we conclude that the preponderance of the evidence shows that the employee is permanently unable to return to his work as a result of his injury. We find Dr. Billing's uncontradicted impairment rating persuasive. We find the employee suffers a 20% impairment of the whole man, according to the American Medical Association's Guides to the Evaluation of Permanent Impairment (Second Edition 1984). Nevertheless, we awarded the employee vocational rehabilitation evaluation pursuant to AS 23.30.040(e). Until the vocational rehabilitation process is complete, we are not able to determine the employee's permanent loss of earning capacity. Consequently, we are unable to determine what permanent partial disability benefits are due at this time. We conclude that this benefit claim is premature, and we will dismiss it without prejudice.

VI. Eligibility for Vocational Rehabilitation


AS 23.30.040(e) provided at the time of his injury:

The board may direct and provide the vocational retraining and rehabilitation of a permanently disabled person whose condition is a result of an injury compensable under this chapter by making cooperative arrangements with insurance carriers, private organizations and institutions or state or federal agencies. The expense of the retraining and rehabilitation shall be paid out of that portion of the second injury fund that exceeds $10,000. The person being retrained or rehabilitated shall receive compensation from the second injury fund for maintenance, in the sum which the board considers necessary, during the period of retraining and rehabilitation, not exceeding $100 a month. The total expenditures for maintenance, training, rehabilitation and necessary transportation may not exceed $5,000 for one person.


We find that the employee suffers from a permanent work‑related impairment that precludes his return to his customary work. We have no evidence of alternate suitable employment for him. We conclude that the employee is entitled to consideration for vocational rehabilitation services. We will award the employee an evaluation for vocational rehabilitation services.

VII. Medical Benefits


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska‑Susitna School District, AWCB No. 810201 (July 15, 1981); aff'd 3AN‑81‑5623 (Alaska
Super. Ct. June 30, 1982); Aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986), Keyes AWCB No. 850312 at 12‑13 and n.5.


We find that the preponderance of the evidence clearly has shown a need for medical treatment by the employee as a result of the injury of June 12, 1977. We find his treatment to date has been reasonable and necessary, and we will award medical benefits pursuant to AS 23.30.095(a) as the course of recovery may require.

VIII. Attorney Fees and Legal Costs


AS 23.30.145 provides in the pertinent parts:

(a)Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days; after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of this claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.


A formal Notice of Controversion pursuant to AS 23.30.155(d) is not necessary to award attorney fees under AS 23.30.145(a). If the employer resists the payment of a claim for benefits, that claim can be regarded as controverted for purposes of awarding attorney fees. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979); Alaska Interstate v. Houston, 586 P.2d 618 (Alaska 1978),


The employee retained an ‑attorney and incurred costs in the successful prosecution of this claim. We will grant his claim for statutory minimum attorney fees under AS 23.30.145(a) for the compensation benefits awarded by this decision.


Given the peculiar schedule of deposition fees charged by Dr. Hicks, we find the employee's affidavit reflects reasonable legal costs under AS 23.30.145(b). We will award reasonable legal costs of $2,372.84.

ORDER
1. The employer shall pay the employee temporary total disability benefits pursuant to AS 23.30.185 from October 29, 1986 through the date of the hearing, and continuing.

2. The employee's claim for permanent partial disability benefits is dismissed without prejudice.

3. The employee will be evaluated for vocational rehabilitation benefits pursuant to AS 23.30.040(e).

4. The employer shall provide the employee with medical benefits pursuant to AS 23.30.095(a).

5. The employer shall pay the employee reasonable legal costs in the amount of $2.372.84 pursuant to AS 23.30.145(b), and a statutory minimum attorney fee pursuant to AS 23.30.145(a) on all compensation, benefits awarded by this decision.


DATED at Fairbanks, Alaska, this 1st day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S. L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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The following corrections should be made to our Decision and Order on this case issued on September 1, 1989:

On Page 1, the date of hearing should be "August 29, 1989".


On Page 9, line I should read "23.30.165(10). At the time of the employee’s injury the Act provided for benefits at 66 2/3% of the employee's . . .”


On Page 10, line 9, the date should read "October 29, 1986".


DATED at Fairbanks, Alaska, this 8th day of Sept., 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman
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I hereby certify that the foregoing is a full , true and correct copy of the Decision and Order in the matter of Michael E. Throneberry, employee/applicant; v. Green Construction, employer; and Wausau Insurance Companies, insurer/defendants; Case No. 101931; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 8th day of September, 1989.
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