ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

JOHNNIE M. O'FALLON,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8908548



)
AWCB Decision No. 89-0243


v.
)



)
Filed with AWCB Anchorage

EASTGATE THEATRE, INC.,
)
September 8, 1989



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


Petitioners.
)



)


We decided this Anchorage Petition for a compensation rate determination on the written record. Respondent, who represents himself, was served a copy of the Petition, an Affidavit of Readiness for Hearing, and a letter from our staff outlining his rights and responsibilities in this matter. (June 2, 1989 letter from Patricia Shira). Respondent has never responded to any of these documents. Petitioners are represented by Marguerite Smith from Industrial Indemnity. We closed the record on August 9, 1989.

ISSUE

What are Respondent's gross weekly earnings (GWE) under AS 23.30.220?

SUMMARY OF PACTS

Respondent, who is 17 years old, suffered left wrist, left ankle and low back injuries on May 4, 1989 when he slipped off a ladder and fell 15 feet to the ground. Petitioners have paid Respondent temporary total disability (TTD) benefits at the weekly rate of $100.36 from May 5, 1989 and continuing. (June 2, 1989 Compensation Report).


After his injury, Respondent submitted wage information indicating he did not work in 1987, and he earned $1,041.43 in 1988 but worked less than six months. In addition, Respondent worked for Employer from March 17, 1989 through April 30, 1989 and earned $707.44. (May 12, 1989 letter from Debra Churchill).


Petitioners request that we make a determination of Respondent's GWE and base this determination on Respondent's earnings with Employer during the six weeks preceding his work accident. That is, they request that we divide Respondent's 1989 earnings ($707.44) by six weeks to get GWE of $117.90 and a weekly compensation rate of $100.36.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find Employee has not responded to the petition or Petitioners' request that we hear and determine his GWE. Under 8 AAC 45.120, we can rely upon the documents in our file to make this determination.


Effective July 1, 1988 AS 23.30.220(a) was amended, and now provides:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury;

(3) If an employee when injured is a minor, an apprentice, or a trainee in a formal training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee . . . .


Based on the documents in the record, we find Respondent was absent from the labor market for at least 18 months during the two years before the year of his injury. Therefore, we must determine his GWE under subsections 220(a)(2) and 220(a)(3).


First, we address the applicability of subsection 220(a)(3). We find that Respondent was a minor when he sustained his work injury. However, there is no evidence in the record that his wages were projected to increase during his disability period. Accordingly, we conclude that subsection 220(a)(3) is inapplicable here, and Respondent's GWE shall be determined under subsection 220(a)(2).


The evidence on Respondent's work and work history is meager, presumably because of Respondent's age and brief experience in the labor market. In any event, we find no evidence to suggest that Respondent would not continue working for Employer during the period of his disability. Accordingly, his GWE shall be based on his weekly wages earned with Employer in the six weeks preceding his injury. On this basis, Respondent's GWE shall be $117.90 ($707.44 divided by six weeks).

ORDER

Petitioners' request is granted. Respondent's gross weekly earnings for purposes of calculating his temporary total disability compensation rate shall be $117.90.


Dated at Anchorage, Alaska, this 8th day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ D. F. Smith
Darrell F. Smith, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby Certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Johnnie M. O'Fallon, employee/respondent; v. Eastgate Theatre, Inc., employer; and Industrial Indemnity, insurer/petitioners; Case No. 8908548; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of September , 1989.

Ginny Lyman, Clerk
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