ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

JAMES A. BAILEY,
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case no. 8600562



)
AWCB Decision No. 89-0249


v.
)



)
Filed with AWCB Anchorage

KIKUYA RESTAURANT,
)
September 14, 1989



)


Employer,
)



)


and
)



)

ROCKWOOD INSURANCE CO.,
)



)


Insurer,
)


Respondent.
)



)


On September 8, 1989, we heard this claim for attorney's fees in Anchorage, Alaska based on the documents in the file. The employee requested in his July 27, 1989, affidavit of readiness for hearing that we make our decision on the written record. The employer and insurer did not object to the employee's request, nor did they request an opportunity to cross‑examine the authors of the documents in the files. Therefore, under 8 AAC 45.120(f), we can rely upon these documents in reaching our decision. The employee was not present but was represented by attorney Michael J. Jensen; the employer and insurer were represented by E. Darlene Norris‑Morgan, a paralegal with the law firm of James R. Slaybaugh. The record closed at the conclusion of the hearing.

SUMMARY OF THE EVIDENCE

On March 2, 1989, the employee filed an application for adjustment of claim requesting, among other things, vocational rehabilitation benefits and attorney's fees. The employer and insurer filed an answer to the application on March 6, 1989. This answer stated:

1) Defendants have not denied the applicant vocational rehabilitation and in fact have implemented a vocational rehabilitation plan. It is the understanding of the Defendants that a dispute exists concerning the purchase of some equipment as contained in the plan, however the Defendants assert that this equipment is not ‑reasonable and necessary to the implementation of the plan.

3) Defendants deny the Applicant's entitlement to . . . attorney fees for the reasons stated above.


On May 1, 1989, a formal vocational rehabilitation conference was held to determine if the defendants were responsible for paying $1,500.00 for a computer. On June 6, 1989, the Reemployment Benefits Administrator issued a decision and order which held that the defendants had to pay $750.00 towards the cost of the employee's computer.


On June 28, 1989, the employee filed a petition requesting that he be awarded actual attorney's fees in the amount of $900.00. This petition was accompanied by a affidavit showing the extent and character of the work performed pursuant to 8 AAC 45.180(b).


The respondents filed an objection to the petition for attorney's fees on July 12, 1989.


At the hearing on September, the parties stipulated that the petitioner should receive $630.00 in attorney's fees instead of $900.00.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Under 8 ACC 45.050(f)(4), we may, in our discretion, either accept a stipulation or base our findings on other evidence in the hearing record or obtained through further investigation. We exercise our discretion to accept the stipulation. Based on the parties' stipulation we find the proper amount the employee should receive in attorney's fees is $630.00. Consequently, the employee's claim for $900.00 is denied and dismissed.

ORDER

The respondents shall pay the petitioner $630.00 in attorney's fees.


Dated at Anchorage, Alaska, this 14th day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

REM/JP

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules Of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James A. Bailey, employee/applicant; v. Kikuya Restaurant, employer; and Rockwood Insurance Co., insurer/defendants; Case No. 8600562, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this September day of 14th, 1989.
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