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We heard this claim for temporary total disability (TTD) benefits, medical costs and attorney's fees and costs in Anchorage on June 2, 1989. Although Employee was not present, he was represented at hearing by attorney William Erwin. Defendants were represented by attorney Patricia Zobel. After reviewing the evidence, we continued this matter and requested the parties to submit a missing medical report. We closed the record on July 26, 1989 when we next met after receiving this report.

ISSUE

Is Employee's medical condition since September 18, 1988 connected to his work‑related injury? If so, is Employee eligible for disability and/or medical benefits?

SUMMARY OF FACTS

It is undisputed that Employee, a 49 year‑old Butte, Montana resident, sustained a work injury on May 19, 1986 while employed as a master mechanic foreman for Employer at Deadhorse. in his deposition, Employee described his injury;

Q. You had an injury in May of 1986?

A. Yes.

Q. Can you tell me about that. What happened?

A. I was helping a mechanic install a piston and liner assembly in a large engine that we had. it was one of our largest pieces of equipment. We were overhauling it and we were installing a liner and piston assembly in the cylinder block.

And one of them slipped as I was -- a mechanic was guiding them in from the bottom side of the engine. And as I would tap them in to him we had what they call a compressor unit that you have to tap so the rings and everything go in at the same time.

It slipped just as -- Errol Bickford was the mechanic assisting me -- just as it entered. And I was off guard because I had a lot of pressure against it. He grabbed a hold of it and pulled it in and it just caught me off guard and I twisted and fell to the ground.

Q. Were you standing or kneeling?

A. I was in a semi standing/kneeling position, just between the two.

Q. And you actually fell to the ground?

A. Fell to my right, yes.

Q. Where did you land?

A. I landed on my shoulder. My head hit the concrete and just kind of literally -- just twisted. I had a foot caught behind me, too, that -- it was a short distance. it wasn't very far but it was just a hard fall and a twist at the same time and I got my feet tangled up.


Employee stated he felt a stretching and burning sensation, but he thought it was "just a pulled ligament or muscle at the time because we've all had problems like that. I just didn't think much of it until the following morning when I tried to get out of bed." (Id. at 23) . Although he felt significant stiffness, he took a shower and then felt well enough to work the last two days of his tour on the North Slope. (Id.) During these two days, he did not Seek out a medic. He stated that he took five milligrams of Valium so he could sleep the night after his injury. (Id. at 24). His treating physician, Pius Baggenstos, M.D., had previously prescribed Valium in 1982 when Employee reported to the doctor with symptoms of neck and low back pain. (Baggenstos May 27, 1982 and June 7, 1982 reports)
. Employee testified that between 1982 and his 1986 injury, he did not take Valium on a regular basis. (Employee Dep. at 35).


Employee acknowledged that he had experienced neck and low back pain and stiffness prior to his May 1986 injury. (Id. at 34‑36) . However, he felt this pain and stiffness was "nothing

serious" and was caused by his long hours of work on the North Slope. (Id. at 36). He testified that before his injury, his bending was limited but it did not "hamper" him on the job. (Id.). After working the final two days of his work tour, he returned home to Butte for three weeks of R&R which he thought would "handle" his pain and stiffness. (Id. at 24). However, when he became stiffer and more rigid, he decided to go to Marr P. Mullen, M.D., a Seattle physician who examined him on June 10, 1986. Dr. Mullen noted employee could come within 18 inches of touching his toes but was rigid in all other planes of motion. This rigidity seemed to involve the entire back. (M.P. Mullen June 10, 1986 report).


Dr. Mullen took back x‑rays and compared them to x‑rays which had been taken a year before. The doctor noted "some change at the sacroiliac joint, but not wildly suggestive of sacroiliac disease or ankylosing spondylitis. He does not have the bony fusion sometimes seen late in ankylosing spondylitis." (Id.). Dr. Mullen felt Employee was in an early stage of ankylosing spondylitis. Because of this impression, Dr. Mullen decided to refer Employee to B.J. Mullen, M.D., a Seattle rheumatologist and Marr Mullen's brother.


On June 11, 1986, Dr. B.J. Mullen examined Employee, took a history and reviewed the x‑rays. (B.J. Mullen July 9, 1986 report). Dr. Mullen noted that "[p]rior x‑rays from 1982 show significant degenerative changes in the cervical spine." (Id. at 1). According to Dr. Mullen's report, Employee's history included an accidental fall in 1976 in which Employee struck his head, "producing a severe progressive neck pain." (Id.). The doctor also described an injury, suffered by Employee at age 25, which left Employee with mild back pain until his May 1986 injury. Dr. Mullen then described Employee's present symptoms:

At present, he is unable to climb into a truck because of lower back pain radiating into the hip. He has very poor balance. He has no mobility of his neck which limits his field of vision which affects safety on the job. He has severe fatigue of his back and neck working the long hours each day. The fatigue usually begins about four hours after starting work. He is also intolerant of severe temperature extremes which he is exposed to in Alaska as this produces severe stiffness and immobility resulting in stiffness of his joints that lasts all day.


Dr. Mullen found that Employee had no range of motion below T12, and that Employee's lower spine was "fixed in a lordotic type of curve." (Id. at 2). Dr. Mullen felt Employee had degenerative arthritis throughout his spine, especially in the cervical spine and left hip. Dr. B.J. Mullen asserted that it did not "appear that this man has any inflammatory arthritis or ankylosing spondylitis." (Id. at 3) . Dr. B.J. Mullen placed Employee on 400 milligrams of Butazolidin daily because of the severity of Employee's symptoms. Dr. Mullen felt Employee's prognosis was poor, that Employee was totally disabled, and that if Employee did not respond to anti‑inflammatory medications, Employee's disability would be permanent.


The Butazolidin did not help Employee hut did cause stomach discomfort; so, Dr. Mullen changed Employee's medication to Indocin and continued him on Valium. Dr. B.J. Mullen last examined Employee on July 30, 1986. Employee indicated that he stopped going to Dr. Mullen because the insurance company would no longer pay his transportation fee to Seattle. (Employee Dep. at 38).


Employee was next examined on August 27, 1986 by Charles Buehler, M.D., who had previously examined Employee in 1978 for back problems. (Buehler August 27, 1986 report)
. Dr. Buehler described Employee as "very markedly stiff," with limited flexion and extension " his cervical spine, limited rotation of both hips, and no motion in his thoracic and lumbar spine.


Dr. Buehler obtained new x‑rays of the cervical and lumbar spine. According to Dr. Buehler, the cervical x‑rays showed "some early osteoarthritic change at the C5‑6 level, particularly in the facet joints." (Id. at 2). He described the lumbar spine x‑rays as showing "complete ankylosis of the facet joints with what appears to be some early calcification in the anterior longitudinal ligament. The AP of the pelvis shows probable fusion of the sacroiliac joints as well as early osteoarthritic change of both hips." (Id.). Dr. Buehler diagnosed ankylosing spondylitis which, he asserted, pre‑existed Employee's 1986 injury, but he stated the injury aggravated this condition. Dr. Buehler further asserted:

I think it is impossible to say just how much this injury has contributed to his ability to function. I do think this man will have a great deal of difficulty doing any type of work that involves any mobility of the body. He would do well in a supervisory type position, but working as a mechanic would be extremely difficult for this man and may possibly be dangerous because of his limited spine mobility.

(Id.).


Dr. Buehler placed Employee on anti‑inflammatory medication and then muscle relaxants including Valium and Soma. (Buehler Dep. at 18). In his reports of the follow‑up examinations of Employee, Dr. Buehler noted no change in Employee's condition, and the doctor persisted in his opinion that Employee may be able to do some supervisory work but could not do mechanic work anymore.


In his deposition, Dr. Buehler discussed the relationship between Employee's pre‑existing injury and his work injury.

Q. Now, at the time that he came in to see you he had an industrial accident in may. And if we ignore the fact that he had the ankylosing spondylitis, which is very hard to do, were you able to make any diagnosis of what was going on with him because of the industrial injury?

A. No. As I mentioned in the letter, I think it's very difficult to differentiate these. It would be my feeling that the ankylosing spondylitis was an underlying condition that probably predisposed him to the industrial injury.

Again, I think to differentiate the two is completely impossible, particularly seeing him so far down the road. That's again some of the questioning I was getting at when I asked him if he missed a shift, how acutely this came on, if he fell and was taken to the hospital by ambulance with back spasm.

That's something I don't think would be related that much to the ankylosing spondylitis. When this came on over a period of time I would think the chances of it being related to the ankylosing spondylitis would be greater. That is a question that I think can be obtained from at least seeing somebody or obtaining a history of what happened at the time of the accident.

Therefore, since this one did not come on over a period of time, it was my feeling it was  an underlying condition and aggravated by the injury. Differentiating how much comes from one and how much comes from another is virtually impossible.

Q. When you examined him he had no fractures?

A. That's correct.

Q. He had no disc herniation you were able to detect?

A. I don't think so.

Q. You could rule those out as having occurred with the industrial injury?

A. That's correct.

Q. We're left with the possibility of some sort of soft tissue injury; is that correct?

A. That's correct, soft tissue or aggravation of some of these stiff joints.


Dr. Buehler examined Employee for the last time on September 3, 1987. In a September 3, 1987 letter to Patricia Schendel of Crawford Rehabilitation in Butte, Dr. Buehler stated that Employee had healed from his industrial accident, that he had reached maximum medical recovery, and that his ankylosing spondylitis has no relationship to an industrial accident. in his deposition, Dr. Buehler clarified that although ankylosing spondylitis is not caused by a work accident, it may have a relationship to an accident. (Id. at 25). He further testified:

Q. He neither improved or got worse during that period of time you saw him?

A. In general I think that's true.

Q. If he's still complaining of the symptoms and he hasn't improved from that time to the present, would you expect that?

A. Yes. I do not think it would be unexpected, not with his condition, no.

Q. You would expect his condition to remain the same from the time you saw him in August of 1986 to when you last saw him and you wouldn't expect it to improve to the present time?

A. Yes. That's correct.

Q. He's complaining of pain and inability to do things and that sort of thing.

A. There may be changes in his range of motion and that type of thing. But in general that is true. I do not think there's a lot of change.

Q. You've testified that you think that the condition of his industrial accident got well during the period of time and that by the time you last saw him what you were really seeing was the condition of the ankylosing spondylitis that you've diagnosed.

A. Yeah. I guess I would even like to clarify that further. it's very difficult for me to differentiate the industrial accident from the ankylosing spondylitis. I'm not sure I want to be pinned down at any time differentiating what is his industrial accident and what is his ankylosing spondylitis.

Seeing a patient as I have seen Dale a fairly extended period of time it's difficult for me to differentiate acute trauma from other things. And I don't think I can. I've stated that in here.

(Id. at 32‑33).


Employee stopped treating with Dr. Buehler and subsequently began treating with Pius Baggenstos, M.D., a Butte neurosurgeon on November 5, 1987.
 Dr. Baggenstos examined Employee and noted “severe paraspinal muscle spasm of his thoracic and lumbar spine muscles with severe lumbar lordosis.” (Baggenstos November 7, 1987 report). The doctor also noted some scoliosis of Employee's thoracic spine, and decreased range of motion, flexion, extension and lateral rotation of the cervical spine. Dr. Baggenstos also found localized tenderness at the ST joint, right and left side.


Dr. Baggenstos' impression was "lumbar lordosis‑severe," and "mechanical back pain syndrome with involvement of . . . cervical and lumbar spine area." (Id. at 3).
 Dr. Baggenstos described the results of his examination:

On neurological examination, he has severe paraspinal muscle spasm of his cervical and lumbar spine area with severe lordosis of his lumbar spine. On neurological examination, he has no evidence of herniated disc and all of his symptoms and signs are related to soft tissue injury with involvement of his muscles, joints and ligaments of his cervical and lumbar spine area.

I did x‑rays of his whole spine which shows that he has joint space narrowing at C5‑C6 and severe lordotic curvature of his lumbar spine and degenerative changes of his thoracic spine. There is no evidence of ankylosing spondylitis which can be diagnosed quite promptly on x‑rays at his age of 47 .

In my opinion, all of his symptoms are related to soft tissue injury which he sustained on May 19, 1986, when he slipped and twisted his back and fell to his right side.

(Id.).


Dr. Baggenstos gave a 10 percent impairment "of the whole body" for Employee's `”chronic mechanical back pain syndrome." (Id). He also found Employee "totally physically impaired" and unable to do heavy labor. Dr. Baggenstos recommended heat, massage, ultrasound, physical therapy and "proper training" which could possibly return Employee to some sort of light duty work. He also continued Employee on Valium. (Id. at 2‑3).


At Employer's request, Employee was examined by two Seattle physicians, Thomas Wilder, M.D., (an orthopedic surgeon) and John Maxwell, M.D., (a neurosurgeon), on March 14, 1988. In the examination, the doctors found back flexion to 50 degrees with persistent immobile lumbar lordosis," back extension to 15 degrees and rotation to 15 degrees. (Maxwell/Wilder March 14, 1988 report at 4). Dr. Maxwell explained that these back movements were approximately half of what is normally expected. (Maxwell Dep. at 15). Employee also flexed forward to within 50 centimeters of the floor. (Maxwell/Wilder March 14, 1989 report at 4). Neck range of motion was limited to 50 degrees with flexion at 20 degrees and rotation at 30 degrees bilaterally. Dr. Maxwell explained that neck flexion was "half normal," rotation and lateral bending were about one‑third normal, and extension was about normal. (Maxwell Dep. at 16). The doctors also found muscle spasms from the lumbar area up to Employee's mid‑thoracic spine, "and also a peculiar muscle spasm of his flanks and lateral attitude clear out here on the side, which we couldn't explain." (Maxwell Dep. at 14). Range of motion in the hip was normal. (Id. at 18).


The doctors also reviewed some x‑rays which Employee brought along. They found that the x‑rays of Employee's lumbar region were normal for Employee's age, and the sacroiliac joints were intact and not closed or sclerotic. (Id. at 9). Dr. Maxwell testified that the cervical spine showed some mild osteoarthritic changes with some joint space narrowing, particularly at C5‑6. (Id. at 8). Regarding the thoracic spine, Dr. Maxwell stated that the vertebral bodies were "a little washed out" and contained less calcium than they thought should be there. (Id. at 8‑9). T he doctors noted a small curvature called scoliosis which they found unimportant. (Id. at 9) . The doctors also noted some peculiar vertical lucent lines of even less density in the lower thoracic area, which we couldn't explain but were quite evident in a number of vertebral bodies." (Id.).


Dr. Maxwell asserted that Employee did not have any fracture or nerve root irritation, and had normal degenerative arthritis for his age. (Id. at 19). The doctors' impression was that Employee had "some kind of intrinsic spinal disease that we weren't seeing or couldn't describe on the x‑rays which is characterized by stiffness or rigidity of his spine. And as nearly as we could tell, this wasn't a functional thing." (Id. at 20). Dr. Maxwell stated that he and Dr. Wilder did not know what Employee's diagnosis was. (Id.). However, they, found no proof of ankylosing spondylitis at that time. (Id, at 13).


The doctors felt that Employee's work injury was not "very dramatic" and was "probably a musculoligamentous strain of some kind superimposed on this other business that just hasn't gotten better because of probable progression of the other thing." (Id. at 22). Regarding the cause of Employee's condition, Dr, Maxwell stated:

Q. And because of progression of the pre‑existing condition, is it fair to say that his present disability is as a result of that pre‑existing condition?

A. I think that most of it is, at the present time.

Q. You've given a rating of 20 percent, and you state that this rating is due to the pre‑existing condition and not the injury of May 19, 1986, is that correct?

A. That’s correct.

Q. And that, again, is to a reasonable medical certainty.

A. Yes.

Q. And can you tell me, then, whether he has no physical impairment from his industrial injury?  Is that your thought?

A. You know, the hardest thing in the world is to segregate out which part of it was the industrial injury and what part is the pre‑existing thing. But I think the majority is pre‑existing. And I think that this is the kind of principle you're going to have to apply to with what kind of impairment he has. Most of his present impairment, we

think, is due to his spine stiffness and not to thesuperimposed strain that he had from the industrial injury.

(Id. at 23‑24).


Dr. Maxwell went on to assert that if there was an aggravation of Employee's underlying condition, it would be gone "at this point." (id. at 25). He stated: "This is the way we tend to think about these things, that these soft tissue injuries come and go. “  (Id.). Further, Dr. Maxwell agreed with Dr. Buehler's conclusions that Employee's industrial injury was more likely than not no longer a factor in Employee's condition as of September 1987, and that Employee's work injury did not permanently aggravate his underlying condition. (id. at 24‑25).


On September 19, 1988 Defendants sent Employee a Controversion Notice which denied all benefits as of September 17, 1988. (September 19, 1988 Controversion Notice by Barbara Kardys). The notice stated benefits were controverted "[p]er IME of 3/14/88, industrial injury fixed and stable. Medical condition now is from pre‑existing condition and not related to industrial injury." (Id.).


The parties subsequently agreed to have Employee examined by another Seattle specialist, Peter Mohai, N.D., on March 16, 1989. Dr. Mohai, who is a rheumatologist, examined Employee but did not review past x‑rays. However, Dr. Mohai noted conflicting comments on the reviews of these x‑rays:

It is pointed out that the comments on the x‑rays by multiple examiners are somewhat conflicting. The report by Dr. Bernard Mullen, dated July 9, 1986, states that "outside x‑rays revealed moderated degenerative changes of both hips and dorsal spine and mild degenerative changes of the lumbosacral spine with slight narrowing of the posterior disc spaces. There are moderate degenerative changes of the cervical spine on the lateral view. On the oblique, there is severe osteophytic encroachment of the neural foramina at the C4‑5 level and lessor encroachment at the C3‑4 level with minimal changes at the C2‑3 levels on the right. On the left side, there is moderate osteophytic encroachment at the C2‑3 level and C4‑5 level." However, Dr. Buehler's note, dated August 27, 1986, states "I obtained AP and lateral x‑rays of his cervical and lumbar spine as well as an AP of the pelvis. His cervical spine x‑rays showed some early osteoarthritic changes at the CS‑6 level, particularly in the facet joints. X‑rays of his lumbar spine showed probable complete ankylosis of the facet joints with what appears to be some early calcification in the anterior longitudinal ligament. The AP of the pelvis shows probable fusion of the sacroiliac joints as well as early osteoarthritic change of both hips. . . "I further point out inconsistencies on the x‑ray reviews, noting that the radiology report from Community Hospital in Butte, Montana, dated November 5, 1987, states that the pelvis x‑ray was unremarkable, that the hip joints were unremarkable, that the lumbar spine x‑ray showed "no subluxation, fracture, joint space narrowing, or recent bony injury," and that the cervical spine x‑ray states "there is joint space narrowing posteriorly at C5‑6, but no fracture, subluxation, or recent bony injury is seen."

 (Mohai March 16, 1989 report at 6‑7).


After obtaining blood studies, reviewing Employee's medical history and examining Employee, Dr. Mohai did not make a diagnosis but found Employee disabled for all "but the most sedentary jobs." (Id. at 7) . Further, Dr. Mohai agreed with Drs. Buehler and Maxwell "that on the basis of the nature of the injury, one would expect resolution of the effects of the injury." (Id.). Regarding a diagnosis, Dr. Mohai stated:

Dr. Mullen's assessment and current blood studies would suggest osteoarthritis. However, his physical examination is much more compatible with ankylosing spondylitis. This, however, could not be further proved by the blood tests. It is quite unusual, in my opinion, that the‑re would not be some evidence of systemic inflammatory illness reflected by one of the studies that I have obtained. That is, there should be at least some reflection of inflammation as evidenced by elevation of the serum globulin, by inflammatory changes in the serum protein electrophoresis, by development of anemia, development of thrombocytosis, and elevation of the sedimentation rate. To the contrary, all of these studies with Mr. Werner are normal. 

His physical examination, however, is markedly abnormal and presents as if he had full ankylosis from head to toe from ankylosing spondylitis. it is inconceivable to me that the minor injury that he describes occurring in May 19, 1986, could result in the current findings, and in my opinion, symptoms would be expected to fully resolve after the period of time that has occurred since the onset of this minor injury. Additionally, the patient's records, as well as his given history, indicate that he had had problems prior to the accident of May 19, 1986.

(Id.).


Dr. Mohai requested that the parties submit Employee's x‑rays for the doctor's review.
 In addition, Dr. Mohai suggested doing a total body bone scan "to rule out other possibilities," and an EMG study "on the possibility that his problem might be primarily a muscle problem (as well as neurologic, such as "stiff‑man syndrome"). (Id.). (Parenthesis in original).


Dr. Mohai further noted Employee's prognosis was quite poor and that recommendations for treatment were somewhat difficult because "the full nature of his problem is not fully clear." (Id. at 8). Regarding Employee's ability to work, Dr. Mohai stated:

Even [sedentary work], I feel, would be done with great difficulty, as he would not be able to adequately turn or bend his neck. Walking and standing also would be quite affected. Although I did not have the x‑rays to review, he had evidence subjectively of arthritic change in at least his left hip, with reduced motion, and therefore, he would not be able to make reliable use of that leg. His ability to lift would be markedly reduced. Indeed, it would appear to fulfil Social Security standards for total disability.

(Id.)

In his deposition, Dr. Mohai noted that although Employee did not get pain relief by taking the prescribed anti‑inflammatories, he did get relief by taking Valium, a mild tranquilizer which has significant muscle relaxant effects. (Mohai Dep. at 17). Dr. Mohai found this relief through Valium significant because it "would tend to point to a muscular problem more than an inflammatory" problem. (Id.).


Dr. Mohai concluded that he was reasonably medically certain that Employee's fall at work neither caused nor aggravated his undiagnosed, underlying condition. (Id. at 27). In addition, he indicated that if there was a "superimposing of a strain or a sprain" on Employee's underlying condition, the doctor would expect any additional symptoms from the strain or sprain to resolve within a few months. (Id. at 32).


At Dr. Mohai's recommendation, further testing and examinations were performed by Stewart Tepper, M.D., (a Seattle neurologist), and Paul Nutter, M.D., (a Seattle specialist in physical medicine, rehabilitation and electrodiagnosis) on May 1, 1989. Dr. Nutter examined Employee and performed a needle electromyography. He found Employee "extremely rigid" bilaterally in the paraspinal muscles in the lumbar and thoracic spine. He also noted limited range of motion and bending in Employee's lumbosacral, thoracic and cervical spine.


In his deposition, Dr. Nutter acknowledged that he performed the electromyography specifically to determine whether Employee had stiff‑man syndrome. Mutter Dep. at 9) The doctor was questioned on his findings:

Q. Is there any characteristic of the electromyography of itself that is true in all stiff‑man cases?

A. There's -- there's no characteristic patho -- pathognomonic finding. It's usually a combination of inability of muscles to relax along with the clinical symptoms, and there's nothing -- there's no specific electromyographic test that will diagnose it 100 percent.

Q. As a result of your testing from the examination and electromyography, were you able to come to any conclusion about whether Mr. Werner had stiff‑man's syndrome?

A. Well, my impression was that he did not, based on his inability to voluntarily relax his muscles. So, my -- my conclusion was that he did not have stiff‑man's syndrome.

Q. Were you able to make any kind of diagnosis on what he might have?

A. Well, the diagnosis -- or his physical examination, again with the very tight paraspinal muscles, the trigger points in the back suggested that his pain was primarily coming from his soft tissues and that he had soft tissue pain or myofascial pain, which I felt was the ideology of -- of his -- of his problem.

Q. Would that be consistent with his reported trauma, Doctor?

A. Yes, I t would. He stated to me that he was well until the injury, which happened 5/19/86, and that -- that would be consistent with -- with that particular accident.


Although Dr. Nutter stated in his medical report that Employee reported increased lordosis over the past several years, the doctor stated that he was not told that Employee had a progressive stiffening condition. (Nutter May 1, 1989 report at 2; Nutter Dep. at 19) . However, Dr. Nutter stated that knowing this would not change his diagnosis. Nevertheless, he went on to assert that it would be difficult to determine how much of Employee's condition was from his injury until Dr. Nutter knew what Employee's physical examination was like before the accident. (Id. at 19‑20). Dr. Nutter added that if Employee "had been seeing someone for this particular problem that . . . he described to me, and his symptoms were the same, then based on . . . what he told me, if he felt that the injury made it worse, then I probably would say it exacerbated his ‑‑ his pre‑existing‑condition. (Id. at 20).


As noted, Dr. Tepper also examined Employee on May 1, 1989. Dr. Tepper concluded that clinically, Employee had stiff‑man syndrome, "characterized by persistent muscular rigidity and painful spasms. (Tepper May 1, 1989 report at 3) Dr. Tepper added that he could not think of any other diagnosis "given the fact that he doesn't have ankylosing spondylitis . . . . “ (id.).


At hearing, Dr. Tepper testified that after reviewing the EMG and discussing the EMG with Dr. Mutter, and after consulting other experts and reading relevant literature, on stiff‑man syndrome, he concluded that Employee did not have stiff‑man syndrome. He asserted that Employee had either myofascial pain syndrome 027 fascitis (a rare condition characterized by inflammation of the soft tissue in the back). Dr. Tepper further stated that without more information on Employee's history before 1986, he would be unable to eliminate Employee's industrial accident as a cause of his condition. He emphasized that he has made no diagnosis of Employee's condition, and cannot do so without obtaining a muscle biopsy.


Dr. Mohai also testified at hearing. He testified that Employee presented with many features consistent with stiff‑man syndrome, and the possibility of this disease process is a "real consideration" although he stated he would defer to Drs. Mutter and Tepper who he deemed the "ultimate experts" on stiff‑man syndrome. He added he could not diagnose stiff‑man syndrome with reasonable medical certainty.


Dr. Mohai testified that by Employee's description, he suffered a straining or soft tissue injury which Dr. Mohai believes has resolved. Dr. Mohai asserted that Employee suffered no permanent aggravation as a result of his injury.


Dr. Mohai reviewed Dr. Mutter's report and agrees with the results of his findings on stiff‑man syndrome. Dr. Mohai feels that myofascial pain syndrome is a non‑specific term and did not see where Dr. Mutter made this diagnosis. Dr. Mohai was uncertain whether he would recommend the aggressive physical therapy program prescribed by Dr. Mutter.


Employee requests an award of TTD benefits from September 16, 1988 and continuing, and that we require Defendants to pay for Employee's rehabilitation per Dr. Nutter's recommendations. Alternatively, Employee requests permanent partial or permanent total disability benefits.


Defendants assert the real issue here is causation and the weight or preponderance of the evidence indicates Employee's condition is no longer related to or caused by his injury. Defendants argue Employee's current problems are related to his pre‑existing condition and not to his minor injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Temporary Total Disability

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment. " AS 23.30.265 (10) . The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated; "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). we have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


The Alaska Supreme Court has stated:

 [A] preexisting disease or infirmity does riot disqualify a claim under the work‑connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought. The question in a particular case of whether the employment did so contribute to the final result is one of fact which is usually determined from medical testimony.

Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Thornton, the employee suffered a fatal heart attack while climbing a 170‑foot tower. Although the employee was known to have a preexisting heart disease, the supreme court found his claim compensable. The court concluded that the employee's exertion in climbing the tower was a "precipitating factor" in his death. Id. at 211.


In Hawkins v. Green Associated, 559 P.2d 118 (Alaska 1977), the employee, who was suffering from a preexisting back ailment, fell at work and later had a spinal fusion. Although this surgery had been recommended before his injury, the Employee testified that he was able to perform physical labor on his farm and at work prior to his fall, despite his back ailment. He testified he was not able to work afterwards. Id. at 119. The supreme court upheld the board's decision finding the employee's claim compensable. The court quoted a portion of the board's decision which indicated the employee would have worked as long as possible despite the surgery recommendation. Further, the quote included the board's belief that the fall was "the motivating force and aggravated" the employee's condition to the point that the employee could no longer work. Id. at 120.


At the outset, we find that whether or not the statutory presumption applies in this case, Defendants have overcome the presumption with substantial evidence, specifically the testimony

and report of Dr. Mohai who concludes Employee's work injury has resolved and his current condition is unrelated to the injury.
 Accordingly, we must determine whether Employee has proven all elements of his claim by a preponderance of the evidence.


We find the medical testimony in the record convoluted at best. Employee has been examined, prodded and tested by several physicians who draw several different conclusions on a diagnosis and prognosis. Dr. Buehler, who last treated Employee in September 1987, diagnosed ankylosing spondylitis which "probably predisposed" Employee to his work injury and which was aggravated by the injury. However, the doctor added Employee suffered either a soft tissue injury or an aggravation of "stiff joints." Dr. Buehler went on to assert that although it is "virtually impossible" to differentiate his pre‑existing condition from the effects of his work injury, Employee healed from his injury by September 1987. Our review of Dr. Buehler's testimony and medical reports leads us to conclude this evidence is equivocal. Therefore, we construe Dr. Buehler's medical testimony in Employee's favor. Beauchamp v. Employer's Liability Assurance Corporation, 477 P.2d 993, 997 (Alaska 1970).


Dr. Baggenstos, who still treats Employee, believes Employee has "mechanical back pain syndrome," and all of Employee's symptoms are related to his soft tissue work injury. Dr. Baggenstos found no evidence of ankylosing spondylitis.


Drs. Maxwell and Wilder, the first two of five Seattle physicians who examined Employee du‑ring 1988 and 1989, were unable to make a diagnosis other than concluding Employee had some "intrinsic spinal disease." They found no proof of ankylosing spondylitis. Dr. Maxwell asserted Employee's work injury was an undramatic strain 'superimposed on this other business that just hasn't gotten better. . . .” Dr. Maxwell asserted that either most of, or the majority of Employee's disability, is due to his pre‑existing condition.


Dr. Mohai also believes Employee suffered a minor work injury and asserts such an injury could not conceivably result in the current findings. Dr, Mohai asserts that the symptoms from this injury would be expected to "fully resolve after the Period of time that has occurred . . . .” Dr. Mohai did not diagnose Employee's condition but suspected a muscular ailment, possibly stiff‑man syndrome, and he deferred to Drs. Tepper and Nutter on the diagnosis of stiff‑man syndrome.


Dr. Tepper initially diagnosed stiff‑man syndrome, but upon further study and consultation changed his mind. He then decided Employee had either myofascial pain syndrome or fascitis, and he refused to give an opinion on the work‑relatedness of Employee's condition because he did not have a sufficient pre‑injury history.


Dr. Nutter ruled out stiff‑man syndrome and diagnosed myofascial pain syndrome which he felt could improve with a carefully directed rehabilitation program. Dr. Nutter asserted Employees condition was work‑related based on Employee telling him he was well until the accident. Dr. Nutter stated his opinion wouldn't change even knowing Employee had a progressive stiffening condition before his accident. However, he added it would be difficult to determine how much of Employee's condition is work‑related until he knew more about Employee's pre‑injury physical condition.


In addition to these varying prognoses, diagnoses and non‑diagnoses, there are also conflicting readings of Employee's x‑rays. However, it is uncontradicted that although Employee could work before his accident, he is unable to do so now. In any event, our review of the medical records and depositions leads us to conclude, by a preponderance of the evidence, x‑rays that Employee still suffers from a disabling muscular problem which, although not caused by his injury, was aggravated by or combined with his industrial injury, and was a substantial factor in bringing about Employee's disability.


We find it hard to believe that a person falling to the floor from a semi‑kneeling position could remain incapacitated for the significant period of time Employee has been off work. However, we find the evidence indicates Employee had a significant pre‑existing problem which was aggravated by his fall at work. We further find Employee may have suffered a soft tissue injury which has not healed. We conclude this fall precipitated his disability and was the motivating force behind Employee's current inability to work.


We find insufficient evidence that the disabling effect of Employee's work injury has resolved. in fact, the evidence indicates that not only has Employee's condition failed to improve, it has worsened since his work injury.


Accordingly, we order Defendants to pay Employee TTD benefits from September 16, 1989 and continuing. We order Employee to participate in a carefully directed physical therapy and physical rehabilitation program as recommended by Dr. Nutter.


We note that under AS 23.30.130, we have jurisdiction to review this claim, to determine if Employee's aggravation and soft tissue injury have improved. We believe Employee has a reasonable chance of getting back to the work force. in this regard, we note that in Phillips Petroleum Company v. Alaska Industrial Board, 17 Alaska 658 (D. Alaska 1958), the court stated: "[T]he law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages, and where he fails to do so, the consequent disability results from the voluntary conduct of the employee, and not the injury."

II. Attorney's Fees and Costs

In this case, we find Defendants controverted this claim and Employee retained an attorney who was successful in protecting Employee's claim. Under AS 23.30.145(a), we award Employee statutory minimum attorney's fees. In addition, we award Employee reasonable costs under AS 23.30.145(b) Employee shall submit an affidavit of these costs to Defendants. We retain jurisdiction to resolve any related disputes.

ORDER
1. Defendants shall pay Employee temporary total disability benefits from September 16, 1988 and continuing. 

2. Defendants shall pay Employee attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska, this 14th day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final On the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Dale A. Werner, employee/applicant; v. Mukluk Oilfield Services, employer; and National Union Fire Insurance Co., insurer/defendants; Case No. 8609571; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of September, 1989.

Clerk

SNO

� Employee testified he also took Valium for job stress. (Employee Dep. at 24).


� Defendants began paying Employee weekly TTD benefits of $645.71 effective June 11, 1986. They paid these benefits through September 16, 1988.





� The record contains a July 22, 1986 letter from Eric Lundgren, D.C., to Barbara Kardys of Crawford and Company. However, the letter makes no indications treatment was provided on that date. Rather, the letter summarizes treatment provided Employee on April 10, 1985.


� As we've noted, Employee had been treated by Dr. Baggenstos in 1982 for neck and low back problems. Dr. Baggenstos also treated Employee once in 1985.


� Dr. Buehler did not find any severe lordosis of Employee's lumbar spine. The doctor testified that severe lordosis is not commonly found in ankylosing spondylitis.


� Noting that Employee had been subjected to one or two recent x�rays, Dr. Mohai felt Employee's refusal to submit to further X�rays was justified. (Mohai Dep. at 22)


� Although this claim was heard by a three�member panel, Board member Anders did not participate in the deliberations or decision on this matter.








