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)
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)



)


This claim was heard at Anchorage, Alaska on September 8, 1989. Employee was present and represented by attorney Chancy Croft. Defendants were represented by attorney Constance Livesay. The record closed at the end of the hearing.

ISSUES

1. Is Employee entitled to further temporary total disability benefits or did he fail to minimize his disability or fail to cooperate with vocational rehabilitation under former AS 23.30.041?


2. Is Employee entitled to temporary total disability benefits and additional compensation under AS 23.30.155 because Defendants did not reinstate temporary benefits after the Rehabilitation Administrator found he had not been fully evaluated?


3. Is Employee entitled to minimum statutory attorney's fees and his legal costs?

SUMMARY OF THE EVIDENCE AND ARGUMENTS


Employee, a pipefitter, was injured on November 23, 1984. His injury was diagnosed by Arthur Glassman, M.D., as a sprain of the posterior ligamentous structures and the cervical and lumbosacral spine. Soon after the injury he moved to Katy, Texas. Defendants began paying temporary total disability benefits at the weekly rate of $588.08 shortly after the injury. At the hearing Defendants admitted that Employee was injured in the course and scope of employment, and that Employee's injury prevents his return to work as a pipefitter.


Sometime in January or February, 1985, Defendants apparently arranged with International Rehabilitation Associates, Inc., (IRA) to provide services to Employee.
 Assuming Neva Wrench is the first vocational rehabilitation counselor assigned to work with Employee, he began receiving vocational rehabilitation in March 1986, or over one year after IRA had been assigned to the case and one and one‑half years after his injury from which he had been continuously disabled.


After various tests were performed Wrench arranged a training program with Gavin Gerondale, an optometrist, to train Employee as an optician. An interview was arranged for sometime in September, 1986, with Dr. Gerondale, but Employee canceled the interview. He later stopped by briefly at Dr. Gerondale’s place of business, but failed to arrange for an interview.


On October 21, 1986, Cossette Benson, the adjuster handling Employee's case at that time, completed a notice controverting Employee's benefits. She denied Employee was entitled to any further temporary total disability (TTD) benefits because Employee "fail[ed] to mitigate damages" and "fail[ed] to cooperate with vocational rehabilitation efforts." As of October 19, 1986, Defendants terminated Employee's TTD benefits and began paying permanent partial disability (PPD) benefits at the weekly rate of $588.08. (Compensation Report, October 23, 1986).


Employee wrote to Benson on November 21, 1986, seeking reimbursement for various expenses, but did not ask about the controversion Of TTD benefits or vocational rehabilitation assistance.


On March 2, 1987, Benson wrote to Gary Urban, apparently an attorney who was assisting Employee with his claim, to confirm an offer of settlement. In that letter she mentions the possibility of retraining Employee as an optician if he "should choose to cooperate with rehabilitation efforts."


On June 26, 1987, Employee wrote to the State of Alaska, Workers' Compensation Division (Division) indicating he disagreed with Defendants' assertion that he failed to cooperate with vocational rehabilitation efforts. in his letter Employee stated he had requested reimbursement from Defendants for expenses associated with his physical reconditioning and requested further services, but these requests had been ignored and "Ms. Benson will not return my telephone calls, nor will she answer correspondence." He attached information about an electronics training program which he said he had submitted to Benson but had received no reply. He sent a copy of his letter to Benson, and he also wrote her a separate letter asking for a response to his proposed training program.


We have no evidence that Benson responded in writing. Sjoberg testified there was no copy of a written response in the adjuster's file. Sjoberg could not tell whether Benson had phoned Employee in response to his letter.


On August 7, 1987, Kay Wilkerson responded to Employee's letter to the Division. She provided a claim form, indicated he could request a conference to attempt to informally resolve the dispute, and provided other information about his rights under the Act.


Employee completed the claim form, and it was received by the Division on August 24, 1987. The form indicates the Division served Employer with a copy of the claim by certified mail on September 14, 1987, and Insurer by regular mail on that same date.
 At the hearing Sjoberg testified Insurer did not receive a copy of the claim until May 1988, when Insurer requested a copy from Croft.


On December 31, 1987, Croft notified us and Insurer that he was representing Employee. His notice requested that all future pleadings and correspondence about the case be sent to his office.


On March 23, 1988, we received a copy of Employee's letter to Insurer. It is dated March 18, 1988. Employee again alleged his phone calls and correspondence were being ignored. Sjoberg testified she contacted Lura Wallace at Croft's office in response to Employee's letter.


On April 18, 1988, we received Employee's request for a prehearing and hearing on his claim for TTD benefits, a rehabilitation plan, and other issues. On May 9, 1988, we received Defendants' answer to Employee's claim. That answer indicated Insurer had never received the claim. Among other things, Defendants again denied Employee's claim for TTD and vocational rehabilitation benefits as well as alleged that Employee had been noncooperative and failed to minimize his disability. A conference was held with our staff on May 23, 1988. The Prehearing Conference Summary indicates the parties would request a conference with the Rehabilitation Administrator (RA).


The RA held the conference on June 22, 1988. At the conference Defendants' attorney agreed to reinstate vocational rehabilitation assistance. However, after the conference, the attorney discussed the case with the adjuster and the decision was reversed. (Livesay June 22, 1988 letter).


Croft filed another request for a hearing on September 27, 1988. However, because it was not clear what issue he was seeking to have heard, the request was returned to him. (Grossi October 14, 1988 letter). On October 11, 1988, Croft filed another claim on Employee's behalf, again requesting TTD and vocational rehabilitation benefits. Defendants timely answered and again denied these benefits. On October 14, 1988, Defendants completed another controversion notice denying all disability and vocational rehabilitation benefits. At that point, Employee had received the statutory maximum allowed under former AS 23.30.190(b) of $60,000.00 for his permanent partial disability.


On January 26, 1989, we received Employee's request for a hearing and on February 3, 1989, we received Defendants' opposition to the requested hearing. Defendants contended no hearing should be scheduled because they needed to do further discovery, including a deposition of Dr. Gerondale. Defendants also opposed the hearing because they contended a formal hearing by the RA was necessary before we could hear Employee's claim.


On April 17, 1989, the RA heard Employee's request for further vocational rehabilitation benefits. The hearing record remained open until May 1, 1989, for a copy of Dr. Gerondale's deposition. Defendants had taken Dr. Gerondale's deposition on April 13, 1989. The RA issued her decision on May 12, 1989. The RA stated in her decision:

The record is clear that Employee did in fact sustain a permanent disability or loss of earning capacity. This is why he was originally referred out for vocational rehabilitation services. At that point, Employee was “entitled to be fully evaluated for participation in a rehabilitation plan . . . . “ AS 23.30.041(c). The full evaluation should have determined whether or not Employee needed a rehabilitation plan, and plan costs, if a plan was warranted. At that point the rehabilitation professional also needed to complete the full evaluation in accordance with AS 23.30.041(e) which lists the orders of preference for a plan:. . . .  In comparing what actually happened in this case, to the above statute guidelines, I find there were a variety of problems. First, Employee was living in Texas. Thus he was provided rehabilitation services by a Texas consultant unfamiliar with the Alaska statute. Ms. Wrench testified that she had never read the statute until the weekend before the April 1989 conference . . . . In defense of the rehabilitation specialist, she appears to have done the best that she could, given the limited information she had. . . .

Employee's non‑participation or non‑cooperation is another reason there were problems with this case. . . At the conference [of June 1988] Employer's representative initially expressed a willingness to reinstate rehabilitation services. However, later that same day . . . a letter was sent to all parties stating Employer would not agree to reopen vocational rehabilitation services. The onus was then on Employee to request a hearing. However, this case sat for another ten month
 before a conference was held. Rehabilitation services appeared not to have been an urgent issue with Employee until his benefits ran out.

. . . .

In summary then the rehabilitation efforts in this case have been unsuccessful for two main reasons. First Employer failed to provide Ms. Wrench with a copy of the Alaska statute, and/or guidance on how to properly complete a full evaluation and plan. Second Employee failed to cooperate with his rehabilitation provider. . . .

. . . .

Thus [Wrench] need[s] to compile the information that she already has, and obtain any additional information that she might need in order to complete the full evaluation in accordance with As 23.30‑041. if she determines a plan is necessary, the plan must also be done in accordance with the statute. Since Ms. Wrench already has a wealth of information about Employee, I feel she can complete these requirements in a short period of time . . .


Neither party appealed the RA's May 12, 1989, decision. Instead, in accordance with the decision, Defendants reassigned Wrench to complete the evaluation. However, Defendants refused to reinstate Employee's TTD benefits. Wrench completed the evaluation and devised a plan to retrain Employee as an optician.


Apparently, this plan was given to Employee on June 19, 1989, but he refused to sign the plan and agree that it was appropriate it for him. On June 21, 1989, Defendants completed another controversion notice. it denied all disability benefits as of October 3, 1988, and any rehabilitation benefits after June 19, 1989. The controversion stated in part:

[A) credible, realistic voc. rehab plan was drawn up and presented to [Employee] for signature on June 19, 1989, but [Employee] refused to sign plan. Non‑cooperation with rehab process. Voc. plan presented to [Employee] on 6‑19‑89 conformed to rehab guidelines of .041.


Employee apparently had been working on a plan of his own, as he submitted a plan to retrain as an electronic technician to the RA on July 24, 1989. The RA held a hearing on August 21, 1989, regarding the two plans. In her August 31, 1989, decision and order the RA approved Defendants' plan for on‑the‑job training as an optician, and denied Employee's plan for retraining as an electronic technician. Employee has appealed the RA's August 31, 1989, decision, but that appeal is not before us at this time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE ENTITLED TO FURTHER TEMPORARY TOTAL DISABILITY BENEFITS?


At the time of Employee's injury, AS 23.30.041(c) provided in part:

If an employee suffers a permanent disability that precludes return to suitable gainful employment
 the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional. . . .If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. . . .

Former AS 23.30.041(h) provided:

Refusal by an injured employee to participate in an evaluation or a rehabilitation plan approved by the rehabilitation administrator or agreed to by the parties results in forfeiture of disability compensation for the period the refusal continues. However, if an employee begins participation in a rehabilitation plan within two months from the date of refusal, and successfully completes the rehabilitation plan and becomes employed for a period of 30 consecutive business days following the completion of the rehabilitation plan, the employee shall receive a lump‑sum payment of 25 percent of the compensation forfeited by the employee. The lump‑sum payment is available only once to an employee refusing rehabilitation. The rehabilitation administrator may find that an employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider.

Former AS 23.30.041(f) provided:

The employer and employee may agree on a vocational rehabilitation plan. if the employer and employee fail to agree on a vocational rehabilitation plan, any of the parties may submit a plan for approval to the rehabilitation administrator. The rehabilitation administrator shall approve, modify, or deny a plan within 14 days after the plan is submitted. Within 10 days of the rehabilitation administrator's decision any party may seek review of the decision by requesting a hearing in accordance with AS 23.30.110.


In her May 12, 1989, decision the RA found Employee did not cooperate with the rehabilitation provider. However, the RA also found that Defendants did not comply with subsection 41(c).


Although the RA found Employee had been noncooperative, she did not address the period of non‑cooperation. The parties now ask that we determine the period of noncooperation.
 While subsection 41(h) clearly requires the RA to initially determine noncooperation, it is not so clear who is to initially determine the benefits due. Under AS 23.30.110, we determine the benefits due under AS 23.30.185 or AS 23.30.200. under subsection 41(g), it appears we must determine the disability benefits due while an employee is in the vocational rehabilitation process, especially the benefits payable in case of an extreme hardship.
 Because subsection 41(h) is silent on who has initial jurisdiction to determine the reinstatement of benefits if an employee is cooperating, we conclude either the RA or we can decide the issue.


Usually, we would prefer that when the RA decides whether the employee was noncooperative that the RA also decide the duration of the noncooperation. Although Defendants argued before the RA that Employee was noncooperative, neither party sought her determination on the duration of the noncooperation. Employee has now asked us to make that determination. Because this case has already languished far too long and because we have now been presented with all the evidence, we will make the determination rather than returning the claim to the RA for findings on the issue.


The RA found that Employee did not cooperate with wrench because he failed to follow her recommendation for an interview. Blackard, No. 88‑7032 at 9. The RA went on to say that “[h]e appeared to have no need for these services until all of his PPD had been paid out to him, and the money stopped." However, she did not specifically find that he was noncooperative until that time.


We find Employee sought further rehabilitation services before his PPD benefits ceased. As early as June 26, 1987, he wrote to Benson and the Division seeking further rehabilitation benefits.
 He was sent a form to complete to file for these benefits, and he returned the completed form within 17 days after it was mailed to him. He then waited for Defendants' response to his claim. He did not get a response, and he retained an attorney to represent him.


While the period from the filing of the claim to the notification that he was represented by an attorney is quite long, under the circumstances we find the delay was not unreasonable. It was appropriate for him to wait for Defendants, response to his claim before he retained an attorney. Assuming he waited for a month or two, the two‑month delay before we were notified that he was represented is not unreasonable since he was in Texas and was trying to retain an attorney in Alaska.


Employee's attorney apparently took about three and one‑half months to review the file and prepare for hearing. (April 18, 1988, Statement of Readiness to Proceed). Again, this is quite a long period of time, but not to the point where it would justify finding Employee noncooperative. Considering the circumstances, we find the delay was not unreasonable.


After requesting a hearing, a pre‑hearing and an informal rehabilitation conference were held. Again the claim moved slowly following Defendants' June 2, 1988, letter refusing to provide further services. However, Defendants refusal to provide further services once Employee sought them, in light of the RA's May 12, 1989, decision, makes it difficult to find Employee noncooperative. Furthermore, by early 1989 Defendants were the cause of the delay as they were still objecting to a hearing. (Affidavit of opposition to Affidavit of Readiness for Hearing, February 3, 1989). When the case was heard by the RA on April 17, 1989, the record had to remain open for Dr. Gerondale's deposition which the Defendants did not take until April 13, 1989.


Considering all the circumstances, and particularly the RA's finding that Defendants' failed to comply with subsection 41(c)
, we find Employee's request on June 26, 1987, for further services evidence of his willingness to cooperate with rehabilitation. However, at that point Defendants refused to provide further services. Obviously, Employee was not cooperating with a rehabilitation provider, but it was because Defendants would not reassign a provider. Although Defendants thereafter provided rehabilitation services, they refused to reinstate TTD benefits. They apparently lost sight of the fact that even though an employee may be noncooperative at some time, the employee may subsequently begin to cooperate, and then the payment of temporary benefits is statutorily required.
 Accordingly, we conclude under AS 23.30.041(g) and AS 23.30.185 he was again entitled to TTD benefits
 as of June 26, 1987.

II. IS EMPLOYEE ENTITLED TO A PENALTY?


Employee seeks additional compensation (a penalty) under AS 23.30.155(e) for Defendants' failure to reinstate TTD benefits after the RA's May 12, 1989 decision. We find that AS 23.30.041(g) requires the payment of temporary benefits when an employee is involved in the rehabilitation process. clearly, Employee was involved in the rehabilitation process once the RA determined a full evaluation had not been completed, and Defendants reassigned Wrench to complete the evaluation and prepare a plan.


Defendants controverted Employee's benefits again on June 21, 1989 because of Employee's "[n]on‑cooperation with rehab process." Defendants' controversion notice also stated "Rehab plan was drawn up and presented to [Employee] for signature on 6‑19‑89, but [Employee] refused to sign plan."


We find we lack jurisdiction to decide Employee's request for benefits after the April 17, 1989 RA hearing. Defendants again allege Employee has not cooperated with vocational rehabilitation after June 19, 1989.
 Subsection 41(h) requires the RA's determination on this issue. Therefore, we conclude that we can only award TTD benefits to the date of the hearing by the RA. The issue of further TTD benefits and a penalty after that date will have to await the RA's decision. When Employee is ready to present this issue to the RA, he should file a request for a hearing by the RA. If after the RA has entered her decision Employee wants us to hear the issue, he must file an affidavit of readiness for a hearing. We retain jurisdiction to decide the claim.

III. IS EMPLOYEE ENTITLED TO STATUTORY ATTORNEY'S FEES AND COSTS? 


We have awarded Employee TTD benefits from June 27, 1987, to April 12, 1989. We find Defendants both controverted and resisted paying the benefits we awarded. We find statutory minimum attorney's fees are due under AS 23.30,145(a).


Employee seeks reimbursement of his legal Costs. Defendants did not object to the itemized statement of these costs submitted at the hearing. We find that these costs can be awarded under either AS 23.30.145(a), as this claim would justify a fee in excess of the minimum to cover these costs, or under AS 23.30.145(b) because Defendants resisted paying benefits. Accordingly, we award Employee's legal cost totaling $1,790.28.

ORDER

1. Defendants shall pay Employee TTD benefits from June 28th 1987, to April 12, 1989.


2. We defer ruling on Employee's request for TTD benefits after April 12, 1989, as well as a penalty, until the RA enters a decision regarding noncooperation. We retain jurisdiction of the claim for additional TTD benefits and benefits under AS 23.30.155.


3. We grant Employee's request for minimum statutory attorney's fees based on the TTD benefits awarded under order number 1 above as well as legal costs of $1,790.28.


4. We specifically note our retention of jurisdiction to determine if the June 21, 1989, controversion notice was frivolous or unfair and warrants further action under AS 23.30.155(o).


DATED at Anchorage, Alaska this 15th day of  September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bob G. Blackard, employee/applicant, v. H.C. Price/CIRI Construction, JV.,, employer, and Alaska Pacific Assurance/CIGNA Companies, insurer/defendants; Case No. 8527236; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of September, 1989.

Clerk

SNO

� The purposes of the services are not clear from the initial reports. Medrith Filley, R.N., indicated in her initial report the long�term goal was to return Employee to work. (Filley March 8, 1985 report). It appears that her services were mostly medical management. When Employee argued that he had been assigned four different rehabilitation providers during the course of his Claim, Defendants contended three of the providers had been health care providers for medical management, not vocational rehabilitation, and Neva Wrench was the only rehabilitation provider. However, Marlene Sjoberg, the adjuster now assigned to the claim, testified Pat Martin, R.N., had been assigned to provide vocation rehabilitation services


� Pat Martin, R.N., with IRA had written to Benson on August 20, 1985, which is nine months post�injury, suggesting the "case may be appropriate for referral to our vocational rehabilitation department after the medical status is clarified."


� The is no indication why the form was not timely served in accordance with AS 23.30.110.


� It is not clear what the RA meant by this statement. It is true the onus was on Employee to request a hearing. As noted above, he did so although he did not make the request for about three months after the June 1988 conference. Due to complication, that request did not result in a hearing. Employee filed another request in January 1989. Defendants' opposed the scheduling of the hearing, in part so they could complete discovery. As we also noted above, Defendants stated in February 1989 that they needed to depose Dr. Gerondale, but it was two and one�half months before that deposition was completed. Also, Defendants opposed the hearing because they contended the RA should first hear about Employee's plan. However, as indicated in the RA's May 12, 1989, decision Employee was seeking further benefits and not a plan approval. Because the issue was really whether Defendants had proceeded in accordance with AS 23.30.041(c), either the RA or we could have heard that issue.


� Suitable gainful employment" is defined as "employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury.


� Defendants framed the issue in terms of Employee's failure to minimize his disability. We have often recognized such a duty. However, we believe subsection 41(h) codifies this principle. The issue in this case revolves around vocational rehabilitation. Therefore, our discussion is phrased in terms of noncooperation rather than failure to minimize, because that is the statutory standard.


� AS 23.30.041(g) previously provided in part:


Temporary disability under AS 23.30.185 or AS 23.30.200 shall be paid through the rehabilitation process. The board may award an employee being rehabilitated under this section an additional $200 a month if it finds a case of extreme financial hardship exists.





� We do not mean to minimize Employee's initial failure to cooperate. Clearly, he was noncooperative in October 1986, and there is no evidence of his interest in vocational rehabilitation for over six months thereafter.





� We note that the RA's finding was based on Defendants failure to provide a full evaluation. we note that if Defendants assertion that Wrench was the only rehabilitation specialist assigned to Employee's claim, then her assignment was not timely under subsection 41(c). She was assigned in March 1986 or 15 months after the date of injury instead of in 90 days as required by subsection 41(c).





� See former AS 23.30.041(g) quoted at 10.





� Employee sought only TTD benefits. Defendants only asserted that TTD benefits were not due because Employee did not cooperate. Defendants did not argue in the alternative that if we found Employee entitled to benefits the benefits should be temporary partial disability benefits. Accordingly, we conclude Defendants’ admitted the disability would be total if we found employee entitled to benefits. 


� Former AS 23.30.041(f) gave either party the right to submit a plan to the RA for approval if they could not agree upon a plan. The RA's May 12, 1989, decision specifically noted that she could not find Employee had been noncooperative under subsection 41(h) because no plan had been agreed upon by the parties or approved by the RA. It appears Defendants are attempting to deny Employee's right to refuse to agree to a plan. Therefore, we question whether this war a frivolous or unfair controversion. We specifically note that we retain jurisdiction to make this determination as required by AS 23.30.155(o) after the RA has entered findings on the issue of Employee's alleged noncooperation.











