ALASKA WORKERS" COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

MICHELLE CARVER,
)



)


Employee
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8719204



)
AWCB Decision No. 89-0255



)


v.
)
Filed with AWCB Anchorage



)
September 20, 1989

ANCHORAGE TELEPHONE UTILITY,
)

(self‑insured)

)



)


Employer,
)


Defendant.
)



)


We heard this claim for temporary total disability (TTD) benefits and medical costs on August 25, 1989 in Anchorage.
 Employee was present and represented herself. Defendant was represented by attorney Patricia Zobel. We closed the record when the hearing concluded.

ISSUE

Is Employee's trigger thumb problem related to her work with Defendant?

EVIDENCE SUMMARY

Employee worked for Defendant as a service order clerk in 1987. Her job required a significant amount of typing on a computer keyboard. In approximately December 1986 she began getting treatment for problems with her hands and wrists. she was examined by several physicians between December 1986 and July 1987.


On July 10, 1987 Anchorage physician Robert Lipke, M.D. examined Employee and diagnosed bilateral carpal tunnel syndrome, characterized by "numbness and tingling primarily in the index and middle fingers bilaterally." (Lipke July 10, 1987 letter).


Employee subsequently filed a claim for workers' compensation benefits. Defendant initially controverted the claim but eventually paid TTD benefits and medical costs for the carpal tunnel problem. The medical costs included surgery for left carpal tunnel release performed on October 1, 1987, and right release performed on October 29, 1987 by Seattle physician John Sack, MD.. Dr. Sack last examined Employee on November 20, 1987, and he wrote:

The patient is doing quite well following her carpal tunnel release. She is sore in the operative area, but otherwise the nerves are coming back quite nicely. She should be able to return to work soon. People with carpal tunnel going back to hard manual labor usually take anywhere from four to six to eight weeks. Because she's had bilateral surgeries, I feel it would be reasonable to return her at the eight week period. Therefore, I have given her a return‑to‑work slip as of January 4th.


On December 29, 1987 Dr. Sack wrote that he received a long distance phone call from Employee in Salt Lake City. Employee complained that the cold weather here was apparently causing shooting‑type pains, numbness and tingling in her hands. Dr. Sack told Employee he was unable to evaluate this event and that if her condition did not improve within a couple of weeks, she should see a physician, wherever she is located, to get it evaluated. otherwise, he continued to see no reason why Employee could not return to work on January 4, 1988. (Sack December 29, 1987 chart notes).


Employee moved to Hawaii, and Defendant deposed her telephonically on February 4, 1988. When asked how her recovery from her carpal tunnel surgeries was progressing, she stated; "My hands feel fine." (Employee Dep. at 29). She also indicated that Dr. Sack instructed her to play with silly putty to improve her muscle strength in her arms and hands. (Id. at 34). She testified that she followed the doctor's instructions and that her hands then "seemed to be okay." (Id.). She later added:

Q. Okay. And it's better now?

A. Yes. My hands don't go numb at all, and I don't--I was experiencing quite a bit of electrical pain when I was in Utah. It was pretty cold there. And when I would be out of any period of time, my hands would start getting really bad electrical shocks. And I called Dr. Sack about it. And he said that sometimes--you know, your nerves have old memories of things that used to bother you so it bothers you for a few months, but he said that should go away. And I don't--I haven't noticed it since I've been in the warmer climate . . . .

Q. All right. All right. At this point you could go back to work. There's no restriction on you as far as what you could do?

A. No.

Q. And you can go back doing what you were doing before?

A. I probably could. I don't know if I want to do that kind of work anymore.


On April 11, 1988 Employee began treating with Barry Blum, M.D., who wrote Defendant's adjuster a letter describing her symptoms and diagnosis:

One and a half months ago she started noticing locking of each thumb, the right more than the left and that is why she is here today. She is living in Hawaii right now and not yet working. She told me that, technically, she thinks that she was ‑released as of January 4, but that the paperwork was never completed so apparently she has remained on disability since that time. She moved to Hawaii on February 1.

Physical examination reveals well healed carpal tunnel scars but both thumbs do lock and the is tender over the flexor aspect of the MP joint of both thumbs. She has trigger thumbs and I presume that the cause for this is similar to the cause for the carpal tunnel syndromes.

(Blum April 11, 1988 letter at 1).


Dr. Blum treated Employee with cortisone injection and then medicine. He released Employee for work effective July 6, 1988.


On November 7, 1988 Employee filed another claim for benefits. Defendant then contacted Dr. Sack who wrote a letter expressing his opinion on the work‑relatedness of the trigger thumb problem:

To summarize my opinion on the question regarding trigger thumbs and' carpal tunnel, I find that in clinical practice about one in twenty or more patients have A very loose association between carpal tunnel and trigger thumb. This is true in that they will present with both these problems. I notice that Doctor Blum has said that he presumes the cause for trigger thumbs and carpal tunnel is similar. I feel that is an accurate statement in that both of these have to do with tightening of their respective canal, which is probably due to the process of shortening of the collage fibers over time.

Ms. Carver is in the age range where both of these problems seem to start. Concerning the relationship to her work, I feel the trigger thumb is not related to her occupation. It was not present when she had her carpal tunnel surgery done and it did not show up in the immediate postoperative period of about three months. If it had been enhanced or incited by the carpal tunnel, one would expect this to have occurred at that time. As far as the relationship with her previous job, which involved a lot of keyboard punching, I draw no correlation which‑ would be a probable cause for her trigger thumbs. Trigger thumbs are usually associated with a lot of use of the flexor tendon, and in keyboard punching and typewriting this is not used.

(Sack December 1, 1988 letter).


Defendants then sent Employee to David Kimura, M.D., a Honolulu orthopedic surgeon, for further examination. At the January 12, 1989 examination, Employee told Dr. Kimura she was having no problems with her trigger thumbs. (Kimura January 20, 1989 report at 2). Among other conclusions, Dr. Kimura asserted that neither the trigger thumbs nor the reported trigger of the right index finger was related to her employment with Defendant. (Kimura report at 4).


At hearing, Dr. Blum testified initially that it is reasonable to conclude that Employee's trigger thumb is work‑related. However, when told that Employee last worked for Employer in July 1987, Dr. Blum testified that given the time span between the end of her employment and the reported beginning of her trigger thumb symptoms, there was "less likely" to be a connection between her work and the trigger thumb. However, Dr. Blum asserted that having hand surgery could also bring on the trigger thumb problem. He added that Employee's deposition testimony, indicating that in early February 1988 she felt she could return to work, raises a further question on the relationship between her work injury and the trigger thumb. He testified that it could be "assumed" that the trigger thumb is more likely a new problem than related to the work injury. He also acknowledged that Dr. Sack works more often than he with carpal tunnel and trigger thumb conditions.


Employee requests TTD benefits from January 4, 1988 through July 6, 1988, and for medical costs related to her trigger thumbs. She asserts that her trigger thumbs are related to her carpal tunnel problem and therefore to her work with Defendant.


Defendant requests that we deny Employee's claim. Defendant asserts that Dr. Blum's opinion is equivocal at best, and that Doctors Sack and Kimura are more definitive in their opinions that the trigger thumb is unrelated to Employee's work with Defendant. Defendant argues that even if we find Employee has established the statutory presumption of compensability, Defendant has overcome it with substantial evidence and that Employee has ultimately failed to prove her claim by a preponderance of the evidence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In our determination here, we will analyze Employee's claim under the statutory presumption found in AS 23.30.120.


As 23.30.120(a) provides in pertinent part; "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870, "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In our analysis, we first determine whether Employee has established a preliminary link between her trigger thumb problem and her employment with Defendant. After reviewing the medical records and testimony of Dr. Blum, we agree with Defendant that his testimony is equivocal at best. Nevertheless, we construe this evidence in Employee's favor. Accordingly, we find, based on the testimony of Dr. Blum, that she has established a preliminary link. Therefore, we conclude that the statutory presumption attaches to Employee's claim for benefits.


We must next determine whether Defendant has overcome the presumption with substantial evidence. We find, based on the opinions of Dr. Sack and Dr. Kimura, that Defendant has overcome the statutory presumption. Therefore, we next decide whether Employee has proven her claim by a preponderance of the evidence.


As we have noted, Dr. Blum's hearing testimony, on the work connection between Employee's trigger thumb and her job, was equivocal at best. Because of this equivocation, we reduce the weight of his opinion. On the other hand, we find no reason to reduce the weight of the opinions of either Dr. Sack or Dr. Kimura, who both conclude definitively that there is no connection between Employee's trigger thumb problem and her employment with Defendant. On this basis, we conclude that the preponderance of evidence in the record sways in Defendant's favor. We conclude that Employee has failed to prove all elements of her claim that her trigger thumb problems were related to her employment with Defendant. Hence, her claim for TTD benefits and medical costs is denied and dismissed. 

ORDER

Employee's claim for temporary total disability benefits and medical costs is denied and dismissed.


Dated at Anchorage, Alaska, this 20th day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ D. F. Smith
Darrell Smith, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michelle L. Carver, employee/applicant; v. Municipality of Anchorage, employer; and Scott Wetzel Services, insurer/defendants; Case No. 8719204; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September, 1989.

Clerk

SNO
� This claim was heard by a two�member panel. Defendant objected to our hearing this claim by two members, particularly since the management member of the board was absent. Defendant requested we submit the hearing tape and evidence to a management member so this decision could be made by a three�member panel. We denied the request and went forward under the statutory authority " AS 23.30.005(f).





