ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

DENNIS DONALDSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8907462



)
AWCB Decision No. 89-0256


v.
)



)
Filed with AWCB Anchorage

CHARLES BULLARD,
)
September 20, 1989



)


and
)



)

REBECCA ANN PATTERSON,
)

d/b/a MOTORWORLD,
)

(uninsured)

)



)


Employer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, a compensation rate determination, attorney's fees and costs on August 11, 19 8 9 . Employee was present and represented by attorney Charles Coe. Employer was represented by Rebecca Ann Patterson, one of its owners. We closed the record when the hearing concluded.


Employee testified that Employer hired him as a mechanic and detailer in its auto shop. He stated that on April 15, 1989 he was working in an auto "pit" area in the shop when he slipped and fell, hurting his back, He testified he told Charles Bullard, Employer's other owner, of his accident. Later that same day, he was tired. Employee worked approximately eleven days for Employer.


On April 22, 1989 Employee was examined by Stan Throckmorton, D.C. Dr. Throckmorton diagnosed lumbosacral and sacroiliac strain/sprain. The doctor treated Employee and recommended diathermy, galvanic stimulator, and mechanical. traction. (Throckmorton April 27, 1989 Physician's Report) . He also fitted Employee with a lumbosacral support belt and removed him from work status. Dr. Throckmorton submitted a treatment plan with his April 27, 1989 report.


At hearing, Dr. Throckmorton testified that based on what he observed in examination Employee's description of his injury was consistent with his symptoms. The doctor continued to treat Employee and released him to modified light duty work on June 14, 1989.


Doctor Throckmorton explained that light duty work means no lifting over fifteen pounds and no overhead work with his hands. The doctor stressed that Employee is still unable to return to work as an auto mechanic. He added that he has not given Employee an impairment rating, and he has recommended that Employee get treatment from an orthopedic surgeon. According to Dr. Throckmorton, his total medical bill as of August 9, 1989 is $2,941.50.


Rebecca Ann Patterson testified that Employee did not mention an injury while he worked for Employer. Employee responded that he did tell Bullard, who also worked on the premises. The record indicates Employee completed and signed an accident report form on April 20, 1989. Employer never completed its portion of the form but did file a controversion on May 17, 1989.


Patterson testified she is not denying Employee was hurt; she does deny, however, that Employee was hurt on the job. She admitted she was only "in and out" of the auto shop all during the day Employee alleged he was injured.


Patterson also testified Employee lived for a short period in a trailer owned by her and Bullard. She asserted Employee was seen lifting a couch and boxes when he moved out of the trailer. However, she also testified she does not know when he lifted these objects, and that she did not see him lift them.


Employee countered that Patterson must be referring to the day he moved into the trailer. He asserted that when he moved out, some of his friends did the moving for him.


Employee testified that at the time of his injury, he earned $6.00 per hour and worked 40‑50 hours per week. He testified Bullard told him he would have the opportunity to continue working there. in addition, he testified he earned a total of $14,000 or $15,000 in 1987 and 1988. He also worked for two months for AT Printing in 1989, earning $1,000 per month.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Temporary Total Disability Benefits

Employer argues that Employee is ineligible for TTD benefits because he was not injured on the job. in order to make this determination, we must first apply the statutory presumption.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based upon the evidence submitted into this record, we find that Employee has established a preliminary link between his job with Employer and his injury. Our finding is based on Employee's testimony and upon the testimony and medical reports of Dr. Throckmorton.


Accordingly, we must next determine whether Employer has presented substantial evidence to overcome the statutory presumption. The only evidence presented by Employer in this claim is the testimony of Rebecca Ann Patterson. Although Employer submitted the written statements of Charles Bullard and John Bower, the statements were unsworn. In addition, Employee filed a timely request to cross‑examine Bullard and Bower. Based on 8 AAC 45.120, we conclude we cannot consider these statements in our determination.


Ms. Patterson did not see the accident, nor did she provide any competent evidence that the accident did not occur as testified to by Employee. On this basis, we conclude Employer has failed to overcome the statutory presumption. Thus, Employee's claim is compensable.


We must next determine whether Employee was disabled during any of the period for which he requests benefits.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment. " AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) . In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability; "Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of performing some kind of work)." id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Employer has submitted no competent evidence to refute Employee's claim. Based on Employee's and Dr. Throckmorton's testimony and the medical reports of Dr. Throckmorton, we conclude Employee sustained a compensable disability, and he continues to be disabled. Employer shall pay Employee TTD benefits from April 22, 1989 and continuing until the total disability has ended.


Regarding Employee's request for permanent partial disability benefits, we find this request premature because no physician has made an impairment rating on Employee's back. Therefore, we make no determination oh this issue today.

II. Compensation Rate

We must next determine Employee's TTD compensation rate.


AS 23.30.220(a) presently provides in part:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1)The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury

(2) If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury . . . .


Employee testified he did not work for approximately three months during 1987 and 1988. Accordingly, we conclude we must compute Employee's gross weekly earnings (GWE) under AS 23.30.220(a)(1). Based on Employee's testimony he earned $14,000 or $15,000 in total wages during these two years (testimony Employer did not dispute), we find Employee earned $14,500, Under subsection 220(a)(1), this calculates to GWE of $145. Based on this GWE and Employee's "single" status, we find Employee's weekly TTD rate is $121.28. Employer shall pay this amount from April 22, 1989 and continuing.

III. Attorney's Fees and Costs

In this case, we find that Employer controverted Employee's claim, and Employee retained an attorney who successfully prosecuted his application for workers' compensation for benefits. Under AS 23.30.145(a), we award Employee minimum statutory attorney's fees on the compensation and medical benefits to be paid by Employer under the terms of this decision.


Employee submitted an affidavit in support of actual attorney's fees and costs. However, the affidavit and attached time slips have apparently not been served on Employer. Employee shall serve these documents on Employer. In addition, Employee shall clarify the hourly rate charged by his attorney for this claim. In the August 11, 1989 affidavit, Employee's attorney stated his fee for this type of case is $125 per hour. However, in a June 9, 1989 "Notice of Request for Actual Attorney Fees," Employee's attorney stated his fees would be $100 per hour, and law clerk charges would be $80 per hour. We retain jurisdiction to resolve disputes arising from payment of these actual fees.


Employee also requested an award of costs totaling $50 for witnesses to testify at hearing. other than Employee, no one testified on his behalf at hearing although four or five people were prepared to do so if called as witnesses. None of these people was subpoenaed, and there is no assertion that any of these witnesses was an expert of some sort, or whose cross‑examination was requested, or whose testimony was otherwise necessary. 8 AAC 45.180. Therefore, we deny Employee's request for an award of costs.

ORDER

1. Employee's claim is compensable. Employer shall pay Employee temporary total disability benefits from April 22, 1989 and continuing until Employee's total disability has ended.


2. Employee's temporary total disability compensation rate shall be $121.28 per week.


3. Employer shall pay Employee attorney's fees in accordance with this decision.


4. Employee's request for costs of $50 is denied and dismissed.


5. Employer shall pay Employee medical costs in the amount of $2,941.50.


Dated at Anchorage, Alaska, this 20th day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ D.F. Smith
Darrell F. Smith, Member

MRT/mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dennis Donaldson, employee/applicant; v. Charles Bullard and Rebecca Ann Patterson, d/b/a Motorworld employer; and uninsured; Case No. 8907462; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 20th day of September , 1989.

Clerk
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