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We heard this claim for temporary total disability (TTD) benefits and medical costs on July 28, 1989 in Anchorage. Employee participated by telephone from Tulsa, Oklahoma but was represented at hearing by attorney Mike Jensen. Defendants were represented by attorneys Lee Glass and Trina Heikes. We closed the record when the hearing concluded.

ISSUES


Did Employee fail to cooperate or mitigate his disability by prematurely leaving a pain clinic recommended by Defendants' physician?

SUMMARY OF THE EVIDENCE

Employee sustained a back injury on March 9, 1988 when he slipped and fell while working for Employer on the North Slope. Employee was examined by a medic and sent to Fairbanks for further examination. He was not examined in Fairbanks but subsequently returned to his home in New Iberia, Louisiana.


On March 29, 1989 he was examined by Taghi Shafie, M.D., a neurosurgeon in Houston, Texas. Employee reported with multiple complaints including neck and low back pain, headaches, dizziness and light‑headedness, pain radiating into his right arm and left leg, constant right leg pain and numbness and tingling in his fingers and hands. (Shafie March 29, 1988 report).


Dr. Shafie took Employee's medical history which he found inconsequential. In addition, Dr. Shafie performed a physical examination and had several studies done on Employee, including an "auditory brainstem evoked response," an electroencephalogram (EEG), an electromyographic examination (EMG), and a CAT scan, Dr. Shafie recorded his findings:

Mr. Fondren's neurological examination showed a paraspinal cervical and lumbar spine spasm bilaterally with limitation of range of movements of the lumbar spine in all directions. Straight leg was positive at 601 degrees. His sensory system exam shows a diminished C5‑C6‑C7 sensation on the right and a left L4‑L5 and Sl diminished sensation.

Mr. Fondren had x‑rays and a CT Scan of the cervical and lumbar spine which showed a bulging disc at C6‑C7 in the cervical and a defused bulging disc in the L3‑L4 and L4‑L5 discs. Mr. Fondren also had an MRI of the cervical and lumbar spine which showed a dice herniation in the midline at the C6‑C7 level and a degeneration in the L4‑L5 disc in the lumbar spine.

(Shafie November 22, 1988 report).


Dr. Shafie diagnosed a closed head injury and a mechanical spine injury. He place Employee on medication and put him into a physical therapy program which Employee attended for approximately twelve weeks. Employee testified that initially, this therapy seemed to improve his condition, but "it finally just got to where you was sore and sorer and sorer . . . . " (Employee Dep. at 77). He added that "it got to the point the more I done, the less I did when I come back home, I would be plastered to my bed there where I would be until I got rested up to go again." (Id.) He went on to state that Dr. Shafie told him to stop the therapy, and to start the therapy again when he felt better and if he felt this therapy would help him. (Id. at 77‑78).


After Dr. Shafie examined Employee on June 6, 1988, he noted that Employee continued to experience headaches, neck and low back pain, and pain radiating to the right foot and left leg. (Shafie June 6, 1988 report). Dr. Shafie recommended that Employee be admitted to a hospital "for re‑evaluation and possible Kilogram [sic].” (Id.). He also sent Employee to Arnold Goldman, M.D., for a magnetic resonance image (MRI). Dr. Goldman performed an MRI o n Employee's cervical and lumbosacral spine. Dr. Goldman found a focal protrusion of central material in the midline and slightly to the left at C6‑7 which he diagnosed as a small disc herniation. He also saw "[n]o intervertebral foramen encroachment . . . at any level, including C6‑7." (Goldman June 21, 1988 report at 1).


After reviewing the area of the lumbosacral spine, Dr. Goldman diagnosed degeneration of the L4‑5 disk but no evidence of herniation. Dr. Goldman also noted a "decrease in intensity" of the L4‑5 disk. (Id. at 1) . Dr. Goldman asserted there was no significant encroachment on either the spinal canal or the "adjacent neural structures." (Id. at 2).


Soon thereafter, Katherine Collins, claims representative for insurer arranged an examination for Employee by Richard Materson, M.D., a Houston physiatrist and director of a pain clinic there. Dr. Materson took a medical history and examined Employee on July 29, 1988. The doctor also performed an electromyography of several muscles, an EMG and a nerve conduction study. in his report of findings, 027. Materson stated:

In summary, I believe this patient to have suffered an injury consistent with his description in which he probably had injury to soft tissues, muscles, and ligaments of the spine. I believe that he has healed these lesions in a reasonable time and that the treatments and investigations done to this date by Dr. Shafie were appropriate. I might have differed from Dr. Shafie in the interpretation of the original EMG, but perhaps I am missing the F wave data. I would have been more aggressive with getting this patient into a reconditioning program quickly, allowing him not to decondition. Fortunately, his soft tissue flexibility is preserved. He needs abdominal and spinal extensor muscle strengthening and endurance strengthening. He needs to regain his confidence in himself. He was quite interested in the instructions in anatomy and physiology that I gave him, and I believe that he would be a good candidate for a back school program and a sports medicine type of restoration program to get him back into his peak functioning. It is possible that a vigorous program could aggravate cervical or lumbar radiculopathy; and, if that in fact occurred and was objectively demonstrated, then and only then would I go ahead with myelographic imaging. The purpose of the imaging, it would appear to me, would not be to prove the presence or absence of his symptoms, which I believe are real, but rather to identify a potential, surgically‑accessible lesion. In asmuch [sic] as this patient is adamantly opposed to surgery except as a last resort (and with that position I am quite in agreement), I do not believe that putting him into the hospital and resting him in traction for fourteen days would serve any value.

(Materson July 29, 1988 report at 4‑5).


In August 1988 Employee sent us a letter in which he explained his situation, asked several questions and complained about the "hard time" insurer was giving him. (Employee August 20, 1988 letter to "workers comp board"). In the letter, he stated that although his doctor had recommended that he be admitted to a hospital for more tests, Insurer refused to authorize or pay for this. (Id. at 1). He went on to state that Insurer sent him to another doctor for a second opinion, and that now this other doctor “said if I would come take his therapy for four to six weeks, I could cure my self. My question is do I have to go to this therapy or can you help me and my doctor to continue my tests?" (Id.). (emphasis in original). Betty Johnson from the Juneau office of our division sent Employee a reply telling him he could designate his own physician, and if Employer refused to pay, he could file a claim. She also said he needed to do everything within his control to mitigate his injuries.


In late September 1988 Employee went to Houston and started into the pain clinic program. He participated for five days and quit the program. In his deposition, he explained:

Q. Did you stay the whole two weeks?

A. No, I didn't.

Q. Why is that?

A. After five and a half days there in a two weeks period they was -- they wasn't physically trying to fix anything physically wrong with me. They was mentally working on me.

Q. How would they do that, what would they do?

A. Well, when everybody you meet in each one of the classes, I had classes from 8:00 o'clock in the morning until 4:00 o'clock in the afternoon, when each and every person, instructor, sometimes two or three to a class, when they approach you with your stresses, you have anxiety, you're overwhelmed and things of this nature, that's not‑that's what I told the insurance lady, I said, "These people were out of line. I went in there with a back problem, not a mental problem." I said, "This is going to have to change or I'm leaving," and it didn't change, so I left.

(Employee Dep. at 68‑69).


On September 29, 1988 Employee sent a letter to Katherine Collins. In it, Employee told Ms. Collins that although he went to Dr. Materson for "a [second) opinion because you required it . . .” he would not accept any medical treatment from Dr. Materson. He also stated: "My personal physician is Dr. Taghi Shafie please go thru him on any further testing required." (Employee September 29, 1988 letter at 2). Further, Employee requested Collins to set up a "work evaluation test" at a different facility with a different doctor. (Id. at 1).


On October 5, 1988 Ms. Collins sent Employee a letter telling him that because he refused to obtain a physical capacities evaluation, and because he terminated his participation in the pain clinic program, Defendants were suspending his "temporary time loss benefits . . ." (Collins October 5, 1988 letter). on October 11, 1988 Collins sent Employee a Controversion Notice denying further payment of "time loss" "for non‑cooperation in physical rehabilitation and work hardening program and for refusal to be evaluated for physical capacities." On November 3, 1988 Employee filed an Application for Adjustment of Claim.


The last report Dr. Shafie wrote in this matter is dated November 22, 1988. In it, Dr. Shafie made the following recommendations:

In order to make the final diagnosis and decide about surgery, Mr. Fondren needs to be admitted to a hospital and have a complete myelogram [sic]. If his condition is surgical based on the findings and the results of the myelogram [sic] he will have to have surgical treatment, otherwise he has to go to a pain clinic, for long treatment and rehabilitation.


Employee filed an Affidavit of Readiness for Hearing on January 11, 1989. However, Defendants filed a notice of opposition to a hearing because further discover was necessary, including another medical evaluation. (Defendants' January 16, 1989 opposition at 2).


Defendants then arranged for Employee to go to the Comprehensive Pain and Rehabilitation Center at the University of Miami in Miami Beach, Florida. There, Employee was examined by a team of physicians on February 21, 19 89 . The team included Hubert Rosomoff, M.D., the program's medical director.
 Dr. Rosomoff diagnosed cervical and lumbar myofascial syndromes, an adjustment disorder, and "some evidence for degenerative disease of the spine with nonsurgical indications." (Rosomoff February 28, 1989 letter at 1). Dr. Rosomoff recommended "an aggressive physical medicine program with behavioral modification." (Id. at 2). Dr. Rosomoff indicated that Employee's problems appeared to be "correctable" to the point he could return to duty as a heavy equipment operator. The doctor asserted that his program had successfully treated individuals with abnormalities far more serious than those shown by Employee. (Id.).


Dr. Rosomoff also stated he would not perform a myelogram because Employee had no clinical indications that surgery should be considered. (Id, at 1). in his deposition, Dr. Rosomoff testified further on the merits of performing a myelogram;

Q. If a doctor performs these tests [x‑rays and CT scans] and he performs an MRI and then it reveals upper neck and revealed the herniation ' is it a reasonable medical practice for that doctor to recommend further testing such as a myelogram?

A. No, not necessarily.

I think you have to understand--and this is particularly true for the MRI--that the MRI is so sensitive that it shows changes of anatomy that some radiologists will interpret as being, let's say, a herniated disk, just to use your term, but that isn't necessarily true.

I have found any number of instances where that interpretation has been given to the MRI and that is clearly not the anatomical situation of the patient.

So one has to draw their own conclusion based on their own experiences to the interpretation.

I think it also follows that one has to think ahead to what the patient's treatment might need to be.

And, for example, you bring up myelogram as an issue. I would never do a myelogram on a patient in whom I hadn't decided on the basis of both the history and physical examination and other supporting studies that this patient was a reasonable candidate for surgical intervention.

The myelogram is not being done for diagnostic purposes. It is really being done, so to speak, to understand the battlefield that you're going to get into when you operate on this patient.

So I would never choose a myelogram, unless I was convinced that there was going to be a reasonable chance that we were going to go on to surgical exploration.

Q. If you had some questions about the MRI, and MRI which the radiologist interpreted as showing a herniation, would a myelogram be used to rule that out?

A. That would be one possible test that could be considered, yes.

 (Rosomoff Dep. at 41‑42).


Dr. Rosomoff later explained why he would not perform a myelogram on Employee:

Q. Why is that?

A. Because I find no indication in his examination that he has the kind of lesion that I would move further on to operate because that's a basic decision, and it is either surgical or it is non‑surgical.

Q. Now, let me ask you this as a devil's advocate. This question is being presented to you as a devil's advocate.

Doctor, you took a history which didn't involve any expensive equipment and you performed a physical examination which didn't involve any expensive equipment, and isn't it likely that if you use some of this very modern American technology that that would show you that this patient actually does have a lesion which would be responsive to surgery?

A. Well, the actual answer to your question curiously is quite the opposite,

Q. Could you please elaborate on that?

A. Sure. Studies have been done now several times both for CT‑scans and MRI's in which, taken a population volunteering with no symptoms at all and doing these studies and presenting them to a panel of experts to interpret, 50 percent of a non‑symptomatic population have structural changes in their CT‑scan or MRI which these experts have called abnormal, meaning things like a herniated disk or bony encroachments, et cetera. That makes it really very difficult,

You've got a 50 percent chance if you are going to go by the criterion of those studies of finding an "abnormality;" and then if you didn't have the patient making the decision as to whether to go on to surgery or not, you would be operating on 50 percent of the population out there. That certainly doesn't make much sense.

Q. In Mr. Fondren's case, how comfortable do you as a neurosurgeon feel in saying that he does not have a lesion which is treatable by surgery?

A. Well, in speaking for myself, I feel very comfortable, which isn't the same thing as saying that another neurosurgeon might not come along and hold a different opinion than mine but I feel very comfortable with this decision.

(Id. at 45‑46).


Dr. Materson was also deposed and questioned on myelograms. He testified that at the time he examined Employee in July 1988 he would not have recommended a myelogram because of the "small but definite risk" involved in such procedures. (Materson Dep. at 31). He went on to state:

Q. Let me ask you a question as a devil's advocate here so that your response can be relayed to the Workers' Compensation Board.

Suppose somebody made the following argument, Well, we'd like to get a myelogram because that might show that there was something wrong, even though these other studies haven't shown that.

How would you respond to that argument for a myelogram?

A. Well, I think that the myelogram shows--or has the potential of showing anatomic deficits; that is, trouble with structure. And I think we had evidence from both the CAT scan and the MRI that he did have some deviations of structure in those discs in his neck and his low back.

However, the physiologic measures, or the function measures, of normal reflexes, of normal strength except for his tummy muscles, normal flexibility and normal electro‑physiologic exam would suggest to me that I wouldn't want to try and prove or disprove his statement of pain. I would want to do what's logical for helping him get better and functional

So I would not put him to the risk of a test which could make him worse, just to see it there's a structural abnormality, when I had good measurable evidence that he was quite functional in my exam.

Q. All right. Thank you. So let me ask you then: Are you saying that the myelogram would not alter your recommendations as to future treatment and, because it poses a risk of some perhaps serious infection or seizures, for that reason you would not obtain one?

A. That is correct.

(Id. at 32‑33).


Dr. Materson also testified regarding the conditions which warrant surgery for disc disease:

Q. Well, I think that I saw a report from Dr. Shafie which indicated that he felt that surgery was warranted and, for that reason, there should be--he should have a myelogram to determine whether he should have surgery.

A. All right. Well, I think I remember reading that. I don't have the page in front of me. But I believe that that is, in fact, one of the recommendations.

It is my experience and belief that surgery for disc disease, at least in the low back, has results better than non‑operative treatment when the conditions are met as follows:

One, that there is a clear‑cut one level anatomic deficit either by MRI, or by CAT scan, or by myelogram.

Two, when there is, at the same level as you see the structural abnormality, clear‑cut neurologic deficit in the form of reflex change, strength change.

Three, where there is a corroborative physiologic abnormality, such as one EMG.

Fourth, when the pain is predominantly in the leg and lesser in the back.

Fifth, when conservative measures have failed to relieve that.

That's a full set of conservative measures. So I would disagree that surgery was indicated at the time because I don't believe those circumstances were met.

(Id. at 35‑36).


We continued a hearing initially scheduled in this matter in part because the parties wanted Employee examined by Raj Narayan, chief of neurological surgery at Ben Taub General Hospital in Houston, and assistant professor in the department of neurosurgery at Baylor College of Medicine. Dr. Narayan examined Employee and reviewed his medical history on may 19, 1989. Dr. Narayan summarized his findings and recommendations in a report to Defendants' attorney:

Specifically, addressing the questions that you have raised. 1) Yes, I do believe that I have been able to obtain a complete history, examination, and review of x‑ray material to answer questions relating Mr. Fondren. 2) Yes, I do believe that Mr. Fondren has a limitation which will impair his ability to return to heavy work which involves lifting, pushing, and repeated bending. Based on his history, it is reasonable to conclude that his injury on March 9, 1988 was the main reason for this impairment. 3) 1 do not believe that Mr. Fondren needs surgery at the present time. I say this because I do not think that he has any evidence of a nerve root compression that would be helped by an operation. 4) 1 note that Dr. Materson and Dr. Rosomoff have recommended participation in a pain program and I

felt that he would probably be able to return on completing one of those program. Since I am not a rehabilitation specialist, I cannot comment on the results of such a program. However, I have asked Mr. Fondren if he wishes to be involved in a work‑hardening program and he clearly is not interested in such a program. 5) After discussing this with Mr. Fondren, I would recommend that he be given a few more months to heal himself without any further intervention. Specifically, he does not wish to have any further physical therapy or work‑hardening. Since I believe that his problem is primarily musculoskeletal in nature, am optimistic that he will eventually get well. cannot say specifically how long this will take, but I would recommend that his workers' compensation carrier give him a few more months (3‑5 months).


At hearing, Dr. Narayan reiterated that he would not recommend a myelogram for Employee. However, he testified that the myelogram process is usually a relatively low‑risk procedure. Dr. Narayan also stated his feeling that Employee could benefit from a pain treatment program, and that Dr. Rosomoff's clinic is well known. He added, though, that if the participant does not believe in the program, it is unlikely he will benefit from it.


Employee requests that he be allowed to get medical treatment by Dr. Shafie, who is the physician of his choice, and that we award him TTD benefits from October 4, 1988 and continuing. He testified that he does not know what kind of treatment it will take for him to regain his health. He Asserted that he seems to be getting better on its own. Nevertheless, he testified that he would attend a pain clinic if ordered by us, even though it would be a waste of Defendants' money.


Defendants argue Employee is ineligible for benefits because he has failed to mitigate his disability because he has failed to--and refused to--complete Dr. Materson's pain clinic program which, they assert, he voluntarily entered in September 1988. (Defendants' Hearing Brief at 23). In their opening statement at hearing, Defendants stated there are two issues for our determination: 1) a "minor issue" of whether it is inappropriate for Employee to get a myelogram; and 2) "the larger issue" of whether Employee has a right to continue receiving compensation benefits when he refuses to attend a recommended pain treatment program. In closing argument, Defendants requested that we order Employee to attend the Miami pain clinic program.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Defendants conceded at hearing that Employee is entitled to medical benefits and time loss benefits during his recovery from the injury. Therefore, we believe the real question for our determination is related to both the reasonableness of the myelogram and to Employee's refusal to attend a pain clinic. We find the outcome of both of these issues turns on whether these treatments have been recommended by his treating physician. In addition, we must determine whether the medical care recommended by and provided by Employee's treating physician been unreasonable.


We find AS 23.30.095(a), AS 23.30.095(b), AS 23.30.095(d), and AS 23.30.095(e) relevant here. They state in pertinent part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from 
and after the date of injury to the employee . . . It shall be additionally provided that, it continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is  required, the injured employee may designate a licensed physician in side the state to render tire care except in cases where, in the judgment of the board, care or treatment or both can best be administered by the selection of another physician. Upon procuring the services of a physician, the injured employee shall give proper notification of his 
selection to the employer within a reasonable time after first being treated. if for any reason during the period when medical care is required the employee wishes to change to another physician, he may do so in accordance with rules prescribed by the board.

(b) if the employee is unable to designate a physician and the emergency nature of the injury requires immediate medical care, or if he does not desire to designate a physician and so advises the employer, the employer shall designate the physician. Designation under this subsection, however, does not prevent the employee from subsequently designating a physician for continuance of required medical care.

(d) If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer . . . if an employee refuses to submit to any examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.

(Emphasis added).


Subsection 95(a) gives Employee the right to select the physician he wishes to render him medical care when such care is required by the process of recovery. The medical evidence in the record indicates Employee still requires medical care. It also indicates that he has consistently maintained he wants Dr. Shafie to provide his medical care.


Subsection 95(b) grants an employer authority to designate physicians for an employee in two situations, 1) an emergency mandates immediate care; or 2) the employee notifies the employer he does not desire to designate a physician. However, even if an employer designates a physician for an employee for one of these allowed reasons, the employee can still "subsequently" designate a physician for continuance of required medical care.


Under subsection 95(d), an employee's compensation payments may be suspended during a period he unreasonably refuses to submit to medical or surgical treatment. Notably, the board is vested with authority to make this suspension determination, and suspension under 95(d) is not valid until the board orders it.


Finally, subsection 95(e) requires an employee to submit to an examination of a physician at reasonable times during his disability when this examination is requested by an employer or ordered by the board. The employee's refusal to comply warrants suspension of compensation during the period of refusal, and the employee's compensation during this period of refusal may be forfeited if so ordered by the board, We note that refusal as used in this subsection applies only to examinations by physicians and not to treatment, which is covered in subsection 95(d).


With this analysis in mind, we now apply these subsections to the parties' dispute. In this case, Employee has not refused to submit to any physical examination requested by Defendants. On the contrary, he has attended every examination requested by Defendants. Therefore, we conclude he has riot refused to submit to an employer‑requested examination under AS 23.30.095(e).


We next apply subsections 95(a), (b), and (d) to the facts in the record. We first find that under subsection 95(a), Employee initially designated Dr. Shafie as his treating physician. moreover, we find no evidence that Employee has designated a change in physician to render his medical care. Regarding his brief attendance at the Houston pain clinic, we find that he consented to this treatment, albeit reluctantly. Clearly, Employee did not want to go to the pain clinic.


When he left the clinic, he immediately wrote Insurer and clarified that Dr. Shafie war his designated physician, and that he would riot accept further treatment from Dr. Materson. Even if Employee's attendance at the pain clinic could be construed as a change of physician to Dr. Materson, we find that his September 29, 1988 letter to insurer would constitute notice of a change back to Dr. Shafie as his treating physician, in accordance with AS 23.30.095(a) and 8 AAC 45.082(c).


As acknowledged by Defendants in their opening statement, it is a misdemeanor to interfere "with the selection by an injured employee of an authorized physician to treat him . . .” AS 23.30.095(i). We note this statute here to remind insurer that Employee has the right to pick who he wants to treat him for his work injury. Insurer should not in any way attempt to usurp this right from Employee. If Insurer wants Employee to be treated by a physician other than the physician Employee has designated, Insurer should make it clear to Employee that it is Employee's choice, not Insurer's choice. The more pressure Insurer puts on Employee to accept treatment from another physician, the more it begins to look like interference under subsection 95(i) . If Defendants believe the medical care rendered by Employee's treating physician is unreasonable, they must, under AS 23.30.095(a), petition or apply to the board for a change in treating physician. This subsection leaves the determination, to change physicians, to the "judgment of the board . . . .”


We now turn to the dispute about the myelogram. Defendants contend that this procedure is inappropriate under the circumstances here. Although this may be so, we do not necessarily find a myelogram procedure unreasonable, and none of the physicians involved made such an assertion. Although both Doctors Materson and Rosomoff indicated that they felt a myelogram was not necessary in Employee's case, they added that the risks involved in a myelogram procedure were small. Furthermore, each suggested that a myelogram may be warranted prior to a decision on surgery. Dr. Materson testified that a myelogram is one way of determining whether there is "one level anatomic deficit" which he mentioned is one finding which could warrant surgery. (Materson Dep. at 35). Dr. Rosomoff acknowledged that a myelogram is one possible test used to rule out a disc herniation found by a radiologist on an MRI. Dr. Rosomoff also admitted that although he felt "very comfortable" in his opinion that surgery was not necessary, another neurosurgeon may "come along and hold a different opinion . . . . “ (Rosomoff Dep. at 46).


Having said all of this, we emphasize that the evidence in the record indicates that Dr. Shafie has never specifically recommended or ordered a myelogram for Employee. None of the medical reports in our record reflects this recommendation. Therefore, even though we find that a myelogram is not unreasonable, at this stage in Employee's process of recovery, Employee's treating physician, Dr. Shafie has not had the opportunity to decide the reasonableness and necessity of such a procedure anyway. The record indicates Dr. Shafie has not treated Employee since July 1988. Insurer must allow Dr. Shafie the opportunity to provide Employee with medical care for his work injury.


None of the physicians, who examined Employee and reviewed Dr. Shafie's record of treatment, has testified that Dr. Shafie's methods, procedures or treatment recommendations are unreasonable medical practices. Unless this kind of evidence is presented, it is our judgment that Dr. Shafie should be afforded the opportunity to treat Employee. In this regard, we view Dr. Shafie's medical treatment, and his potential recommendations for a myelogram or surgery as alternative but still reasonable forms of medical care. Again, we base this finding on the evidence in this record.


We find significant here a discussion by Professor Arthur Larson on "conflicting instructions from different doctors." it states:

In general, if claimant gets conflicting instructions on treatment from different doctors, and chooses to follow his own doctor's advise, this is not unreasonable. in the Alabama case of Weatherly v. Republic Steel Corp., the claimant had been injured when a 30,000 pound coil fell on is great toe during the course of his employment. The employer paid temporary total disability benefits and sent claimant to several orthopedic specialists. All of the specialists recommended amputation of the toe as the best and fastest method of rehabilitation. Claimant's personal physician recommended doing nothing and allowing the toe to heal naturally. The medical reports showed that the toe was healing. The employer suspended the employee's benefits when he refused to undergo surgery to amputate. The court held that refusal to undergo Surgery was not: unreasonable when surgery was not the only method of rehabilitation, even if it was the best and fastest method. in making the decision whether to undergo surgery, the injured employee was entitled to follow the advice of this own physician when the advice conflicted With the advice given by other doctors.

(1A. Larson, The Law of Workmen's Compensation §13.22(e); 3.442 to 3.444 (1989).


Nonetheless, we note that Dr. Shafie himself has mentioned the possibility of recommending a pain clinic program for Employee. We find there is minimal medical risk involved in these programs, and that the University of Miami program in particular has a significant rate of success in returning injured persons to a normal life style. we do not understand why Employee is willing to subject himself to the small but definite risks attendant to a myelogram, but is reluctant to participate in a relatively risk‑free pain program. Employee asserts that his problem is in his back and not in his head. We find this a somewhat simplistic view of his problem. in our experience with cases (like Employee's case) where the objective medical findings are of questionable significance,and where the injured worker's complaints are significant and appear to exceed the medical findings, we have often found pain clinics beneficial. If Employee's treating physician recommends he attend a pain clinic, and if Defendants agree with this recommendation, we will not hesitate to order Employee to attend and participate in the program. We remind Employee of his legal obligation to work to heal his condition. in Phillips Petroleum Company v. Alaska Industrial Board, 17 Alaska 658 (1958), the court stated: "[T]he law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages, and where he fails to do so, the consequent disability results from the voluntary conduct of the employee, and riot the injury." We urge Employee to keep this in mind as he strives to return to the work force.


In any event, we now address whether Employee failed to cooperate by refusing to attend a pain clinic recommended by Dr. Materson. Clearly, Employee left the pain clinic before the end of the treatment program recommended by Dr. Materson. Several physicians testified that by participating in such a program, Employee had a reasonable chance of succeeding in it and ultimately

returning to the work force. Employee agreed to participate in the program. However he did so reluctantly and at the direction of a physician (Dr. Materson) Employee described as "another doctor," a statement suggesting someone other than his treating physician. we find Employee felt he had to attend the pain clinic and did not realize he could still choose Dr. Shafie as his treating doctor. Because of this confusion, we conclude he did not fail to cooperate when he left the program. our conclusion might be different if there was more evidence indicating Dr. Shafie agreed with Dr. Materson's recommendations. In any event, we do not find Employee's premature exit from the clinic 'unreasonable. Based upon the evidence in the record, we conclude Employee has not failed to mitigate his damages or to minimize his disability. 


Accordingly, we find Employee continues to remain eligible for TTD benefits from October 4, 1988 and continuing until his work disability is ended.
 In order to clarify matters under AS 23.30.095, Employee has 20 days from the date of this decision to provide written notification to Defendants of his current choice of treating physician. Defendants shall then give this chosen physician the opportunity to render Employee's medical care.


Furthermore, we find that Defendants controverted Employee's claim, and that Employee retained an attorney who successfully prosecuted the claim. Under AS 23.30.145(a), we award minimum statutory attorney's fees on the TTD awarded here. Employee's attorney stated he would request actual attorney's fees. He shall submit his affidavit of fees to Defendants. We retain jurisdiction to resolve related disputes. In addition, Defendants shall pay Employee's costs as allowed under AS 23.30.145(b) and our regulations, and interest in accordance with Land and Marine Rental Co. v. Rawls, 686 P 2d 1187 (Alaska 1984).

ORDER

1. Defendants shall pay Employee temporary total disability benefits from October 4, 1988 and continuing until his total disability has ended.


2. Employee shall submit the name of his treating physician to Defendants in accordance with this decision.


3. Defendants shall pay Employee attorney's fees, costs and interest " accordance with this decision.


Dated at Anchorage, Alaska, this 20th day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

MRT/mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Donald Fondren, employee/applicant; v. Houston Contracting Co., employer; and Industrial Indemnity Co., insurer/defendants; Case No. 8804327; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September, 1989.

Clerk

SNO

� Dr. Materson described the results of a number of psychological tests performed on Employee at the Houston Clinic. (Materson Dep. at 39�40). Dr. Materson testified that these tests revealed Employee was "hypochondriacal, somewhat unhappy and discontent, but not to a pathologic level." (Id. at 39). Dr. Materson asserted that the results of the Minnesota Multiphasic Personality Inventory (MMPI) showed that persons with Employee's profile "were unlikely to accept or benefit from psychological intervention, or to respond well to outpatient pain treatment." (Id.). We do not have copies of any of these tests in our record, and it appears the parties have not filed other medical records relevant to this claim. We remind the parties that they are required, under AS 23.30.095(h), to send us all relevant medical reports under their possession or control.





� Dr. Rosomoff is also professor and chairman of the Department of Neurological Surgery at the University of Miami School of Medicine, and Chief of Neurosurgery at Jackson Memorial Hospital. (Rosomoff Dep. at 4).


� Based on Dr. Narayan's estimate that three to five months' rest may take care of Employee's problem, Employee's disability may already be at or near its end.





