ALASKA WORKERS' COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

JEVIRGIA COLEMAN,
)



)


Employee,
)
DECISION AND ORDER



)
AWCB Case No. 8617163


v.
)
AWCB Decision No. 89-0259



)

ANCHORAGE SCHOOL DISTRICT,
)
Filed with AWCB Anchorage

(Self‑insured)

)
September 22, 1989



)


Employer.
)



)


We heard this matter in Anchorage on August 11, 1989 in Anchorage.
 Employee was present and represented by attorney William Soule, and Employer was represented by attorney Bradley Owens.
 After the hearing, the record remained open to give the parties time to file written closing arguments. The record closed on August 25, 1989 when we next met after the briefs were due.

ISSUES

1. is Employee's workers' compensation claim barred by AS 23.30.015(g) and (h)?.


2. If we conclude Employee's claim is not barred, is Employer's former attorney, Shelby Nuenke‑Davison barred from provided further representation for Employer on other issues yet unresolved?

SUMMARY OF EVIDENCE

Employee injured her left ankle while working as a janitor for Employer on August 19, 1986. Employer paid her temporary total disability (TTD) benefits periodically from August 20, 1986 until January 19, 1987. Employer also paid medical costs for treatment provided by several physicians.


On January 8, 1988, Employee filed a third party lawsuit in Superior Court against J.B. Warrack Company, Inc., and Coffman Engineers, Inc. ("third parties"). Attorney Hugh Fleischer represented Employee on this third party claim. Subsequently, settlement negotiations commenced, and in April 1988, the third parties offered Employee $12,000 to settle the claim. Fleischer contacted Employer who retained attorney Shelby Nuenke‑Davison on April 14, 1988 and asked whether Employer would waive its third party lien under AS 23.30.015. On April 18, 1988 Nuenke‑Davison sent Fleisher a letter notifying him Employer would not waive the lien at that time.


No further activity is reflected in the record until August 12, 1988 when Fleischer requested a copy of Employee's workers' compensation file. Noting Employee had "two claims before the Board," Fleischer stated he wished to review the file "for purposes of a claim." (Fleischer August 12, 1988 letter).


During the summer of 1988, Employer had sent Employee to a physician for an impairment rating. After receiving the reports of these examinations, Employer filed a Controversion Notice on September 1, 1988. The notice denied "time loss benefits after 1/19/87," and medical care after August 19, 1988 because it alleged Employee returned to work with no disability and Employee was "medically stationary: and had "a 0 PPD rating." (August 30 1988 Controversion Notice by Katie Matson).


On September 6, 1988 attorney Richard Wagg filed an entry of appearance and also an Application for Adjustment of Claim on Employee's behalf requesting, among other things, TTD benefits and medical costs. on September 13, 1988 Wagg withdrew as attorney on the claim. That same day, Nuenke‑Davison filed an appearance and also filed an answer to Employee's application. In the answer Employer essentially denied Employee was eligible for any further benefits.


No further action or filings occurred in the record until November 22, 1988. On that date, attorney Chancy Croft filed an appearance and Application for Adjustment of Claim requesting benefits for Employee.


On November 29, 1988 the third parties served Employee with an offer of judgment under Rule 68 of the Alaska Rules of Civil Procedure. In the offer, the third parties agreed they would pay Employee $18,000 for release of her claim against them. Fleischer testified he discussed this settlement offer with Nuenke‑Davison at least three times between December 1. 1988 and December 9, 1988. (Fleischer Dep. at 29). Although he was unsure, Fleischer also stated it was possible he spoke with Katie Matson, Employer’s insurance adjuster, during this time. Fleischer added that his notes do not reflect, as of December 8, 1988, any willingness by Employer to waive the entire workers' compensation lien. (Id. at 41).


Fleischer also described his recollection of discussions which took place with Nuenke‑Davison on December 9, 1988. He testified:

Q. All right. And would you describe when that contact took place.

A. The best of my recollection, there were several contacts that I had with Miss Davison over the period of time within the offer of judgment period, that is up to and including the date of December 9, 1988, but specifically on that date of December 9, 1 reached an agreement with Miss Davison regarding the settlement of the third party claim, which was understood by both of us expired on that date, December 9, 1988, and the settlement specifically provided that the school district would waive its lien entirely in regard to work comp benefits that had been provided to Miss Coleman.

It also provided that she would resign her position as a janitor with the Anchorage School District, that they dismiss her claim that she had brought against the school‑district before the Equal Rights Commission, and that the provisions of the workers' comp would remain open as it related to her left ankle, which was the subject injury that she sustained, had sustained. And that was the agreement that we in fact reached an December 9, 1988, with both being mindful of the fact that we had a due date of that date for this offer of judgment.

(Id. at 27‑28).


At hearing, Fleischer testified that after the December 9, 1988 discussions with Nuenke‑Davison, he had "every reason to believe" they had a settlement. Accordingly, he accepted the offer of judgment.


At hearing, Nuenke‑Davison asserted she does not specifically recall how many discussions she had with Fleischer between December 1, 1988 and Dec‑ember 9, 1988, but she testified she has no reason to dispute Fleischer's estimate that the two had several discussions. However, she has a markedly different recollection of the results of her discussions with Fleischer during this Lime period. She testified that Fleischer told her he had received an offer of judgment on the third party claim, but she does not recall Fleischer telling her the "end date" of the offer although she "knew it was close I think because he kept calling me . . . ." She also testified that Fleischer never advised her of the amount of the pending judgment offer.


In addition, Nuenke‑Davison testified that she did not verbally agree to waive Employer's lien on December 9, 1989. She indicated there was no need for Employer to waive its lien at that time. She explained that two "Independent Medical Exams" reflected that Employee had a "zero" impairment rating. She added:

So our position was . . . pretty much the fact that since . . . our future exposure on comp was somewhat limited the fact that . . . we would have the potential of receiving all our funds back . . . paid to date from the third party settlement and the fact that [Employee] continued to work for [Employer], and when that normally is the situation, we don't . . . myself as counsel normally doesn't recommend to a client to settle a claim because you can have aggravations--the whole purpose of settlement is to try to put a cap on your future exposure . . . and so we were really in no position at all to want to waive our lien.


Nuenke‑Davison recalled "numerous discussions" which she described as "what if" conversations between her and Fleischer. As an example, she stated Fleischer might say: "What if she voluntarily terminated from the school district--would you guys then entertain it?" She testified how she felt about these discussions: "But again, we felt confident of our claim, and Employee had also filed a complaint with the Human Rights Commission, and even though we don't think it had any merit, it could be attractive to waive our lien if we could tie everything up in a neat little package saying," OK, let's get rid of the Human Rights problem so Employer can avoid paying attorney's fees on that claim." Nuenke‑Davison described these as examples of the types of "possibilities" the parties discussed but reiterated that no waiver could occur in any event as long as Employee was employed by Employer.


After her last conversation with Fleischer on December 9, 1988 Nuenke‑Davison wrote Fleischer a letter and had it hand‑delivered that afternoon. In it, Nuenke‑Davison told Fleischer that as long as Employee was an employee of Employer, it was not in Employer's "best interest" to waive its lien and enter into a compromise and release with Employee. Noting Employee was still an employee, Nuenke‑Davison wrote she was, by this letter, notifying Fleischer that Employer was asserting a lien, under AS 23.30.015(g) , in the amount: of $13,943.17 and would continue to assert the lien "after today's date on any judgement or settlement that is obtained on [Employee's] third party action. Please remember that any settlement on the third party action must have [Employer's] written approval . . . . AS 23.30.015(h)." (Nuenke‑Davison December 9, 1988 letter).


On December 13, 1988 Fleischer sent Nuenke‑Davison a letter "to confirm the specific understanding which" he had with her. Fleischer wrote that Employee "has entered a settlement with the parties in a third‑party action arising out of a work‑related injury while employed with [Employer] . 11 (Fleischer December 13, 1988 letter at 1). He then wrote that “[i]t is understood and agreed" that 1) Employee would voluntarily dismiss her claim against Employer filed with the Human Rights Commission; 2) Employee would voluntarily resign her position with Employer; 3) Employee would continue to receive certain workers' compensation medical benefits; and 4) Employer "shall waive its subrogation claim in toto." (Id.). (Emphasis in original). in addition, Fleischer inquired about a "longevity" issue.


Fleischer indicated he sent the above letter to comply with AS 23.30.015. He explained:

Q. All right. You had mentioned a little earlier that you were aware of the provisions of Section 015, F, G and H of the Workers' Compensation Act at the time that you discussed this amtter with Miss Davision?

A, Yes.

Q. Were you also aware under those provisions that a written approval, a written agreement with the district was necessary as required by statute?

A. I understand what the statute says but I was relying on, frankly, well‑worn precedent and procedure for reaching an agreement on these matters on behalf of an employer's worker comp attorney certainly to honor the agreement, and that was my understanding, and I was simply then, attempting simply to have it set out in writing, the agreement that we had previously agreed to, to be confirmed in writing, which we've discussed.


Nuenke‑Davison testified she was "quite shocked" when she learned Fleischer settled the third‑party claim without her "authority." On December 15, 1988 she filed an amended answer in the workers' compensation claim asserting that Employee's benefits should be barred under AS 23.30.015 because Employee settled the third‑party claim without Employer's prior written approval.


Nuenke‑Davison testified that despite filing this defense, Employer thought that if it could "tie up everything" at some later point, it was still worth talking about "because the issue as we know of waiver of lien . . . versus . . . third party settlement are kind of two different issues. I just want to get that out."


On December 16, 1988 Nuenke‑Davison sent Fleischer a letter stating it was not her understanding that Employee had entered into a settlement of the third‑party action. She thought Employee was only considering the offer, She then stated: "I also understood our conversation to surround the issue of whether my client (Employer] would be willing to waive its third party lien in that this decision would aid you in considering the offer of judgement. Again, it was not my understanding that you had actually entered into a settlement." Nuenke‑Davison December 16, 1988 letter at 1). She also again pointed out that Employer had no interest in waiving its lien unless it could get "a complete settlement" on the workers' compensation claim. She then emphasized that although Employer "did riot care one way or another" if Employee remained employed with Employer, if Employee did resign her position with Employer, "it was to be a voluntary resignation as [Employer] would not make any settlement contingent upon her resignation." (Id.) (Emphasis in original). Nuenke‑Davison added that Employee's dismissal of the Human Rights complaint must be "with prejudice," Regarding the parties discussion on medical coverage, Nuenke‑Davison wrote that Employer "agreed to leave medical benefits open under the Alaska Workers' Compensation Act as they relate to her left ankle injury gala." (Id. at 2). She pointed out that this coverage was not the same as that which Fleischer outlined in his December 13, 1988 letter.


Fleischer testified that Nuenke‑Davison's statement in the December 16, 1988 letter--that it was not her understanding that Employee had settled her third‑party claim--was "absolutely inconsistent with any and all of the discussions I had with Miss Davison regarding the matter, that in fact we had a deadline for deciding the matter on December 9 and that we were in fact settling it pursuant to an agreement that I was reaching with her." (Fleischer Dep. at 51). Fleischer believed that Nuenke‑Davison clearly understood the deadline was December 9, 1988. (Id.).


Fleischer wrote Nuenke‑Davison another letter on December 20, 1988 expressing his "surprise" that she did not appear to understand that the deadline on the offer of judgment was December 9, 1988. Fleischer went on to discuss Employee's future medical coverage, her resignation with Employer, and other factors. Nuenke‑Davison responded by letter dated December 23, 1988.
 In it, she asserted that Employer would only agree to pay medical benefits required under the Workers Compensation Act (Act), that she believed Employer would accept Employee's voluntary resignation and agree to provide favorable responses to prospective employers. She stressed Employer still expected Employee to dismiss her Human Rights complaint, and that Employer would not waive its third‑party lien unless it gets a "complete settlement" of the workers' compensation claim. She concluded: "Again, this means open medicals only as required under the [Act]. it we cannot resolve this claim to our satisfaction, my client expects complete reimbursement on the lien." (Nuenke‑Davison December 23, 1988 letter at 2).


On December 28, 1988 Fleischer sent Nuenke‑Davison a letter stating "it appears..... our respective clients have reached a mutual agreement . . . ."
 He then outlined the terms, on January 3, 1989, Fleischer sent another letter which made a change to the medical coverage portion of the settlement. on January 4, 1989 Fleischer sent a letter which is identical to his December 28, 1988 letter noted above.


On December 28, 1988 Employee filed a "Notice of Dismissal," with Prejudice, of her complaint against Employer before the Human Rights Commission. on December 29, 1988 Employee submitted her resignation with Employer. The resignation was reflected " a December 28, 1988 letter and in a December 29, 1988 "Personnel Termination" form. On the personnel form, Employee indicated that she was resigning for medical reasons. Also on December 29, 1988 Employee signed a "Stipulation for Dismissal With Prejudice" of her third party claim.


Nuenke‑Davison testified that she was "gettin kinda nervous cause he kept sending me letters he wanted me to sign so I was thinkin' God what . . . is it he's tryin' to do. I wanted to make it clear to the man that..... nothing is finalized" until the Board approves the parties' signed Compromise and Release. On January 6, 1989 Nuenke‑Davison sent Fleischer a five‑page letter in which she discussed numerous facets of Employee's claim. She also responded specifically to Fleischer's letters dated December 28, 1988 and January 3, 1989. She stated:

I concur that upon mutual agreement of the terms of the Compromise and Release, and upon receipt of Ms. Coleman's voluntary letter of resignation, my client will do the following:

1. The Anchorage School District will waive its subrogation claim relating to the injury sustained by Ms. Coleman on or about August 19, 1986.

2. In waiving its entire lien on that injury, my client expects Ms. Coleman to settle the entire workers' compensation claim including all TTD, PPD, PTD, vocational rehabilitation benefits. The Anchorage School District will agree to Ms. Coleman's left ankle injury only. This is how I want the language stated in the Compromise and Release.

3. Furthermore, my client always reserves the right to controvert payment of medical benefits under AS 23.30.095 or for any other reason given by the Alaska Workers' Compensation Act.

If the above is not acceptable with your client, there is no settlement! . . . In conclusion, this is the last letter my client is going to write on this matter! Upon receiving a voluntary termination from your client, my client will enter into a Compromise and Release on the above‑stated terms.

(Nuenke‑Davison January 6, 1989 letter at 3‑4).


Nuenke‑Davison added that Employee needed to dismiss the human rights complaint too. She went on to state that the "above‑stated terms are left open only for another ten (10) days from the date of this letter. If no letter of resignation is received by this date, [Employer] expects payment from Employee for the entire amount of the lien . . . or my clients will take legal action to get it.” (Id. at 4) . She further added: it is also important for you to know that it does not matter what terms we put in all of our letters, our agreement has to he put in what is called a Compromise and Release document." (Id.). She stated that until the C and R was signed by both parties and approved by the Board, "no settlement is effective. As such no monies from her third party settlement can be disbursed to Ms. Coleman or yourself until the Compromise and Release is approved." (Id.). Nuenke‑Davison then indicated to Fleisher that if he and Employee concurred with the "terms outlined in this letter, please acknowledge by signing this last page." (Id.). Both Fleischer and Employee signed page five of the document on January 6, 1989.


Subsequently, Nuenke‑Davison drew up a Compromise and Release document which Employee signed on February 23, 1989. Regarding Employer's lien, this document states:

The employer and carrier have asserted a lien against the employee's proceeds from a settlement in an unrelated workers' compensation claim. The employer contends that they are entitled to full reimbursement of all workers' compensation benefits paid to the employee as a result of her settlement pursuant to A.S. 23.30.015(g). Employee settled her third‑party claim for approximately $18,000; the employer's lien on this settlement is in the amount of $13,943.17. The employer asserts that the employee did not receive prior written approval as required by A.S. 23.30.015(h). before entering into the third‑party settlement and as such, the employee is barred from any future workers' compensation benefits. it is employer's position that this settlement of the . . . claim is in the employee's best interests since the employee did not gain employer's written approval on the third party‑settlement. Should this . . . agreement not be approved . . . . the Employer will assert the full amount of the lien . . . and . . . will contend that Ms. Coleman is barred from receiving any future . . . benefits . . .

(Compromise and Release at 6). (Emphasis in original).


The parties submitted the C&R for our approval. However, we refused to approve the agreement and sent the parties notice of our non‑approval on March 8, 1989 and again on March 24, 1989 after allowing the parties an opportunity to present oral argument and testimony on the agreement.


Employer later filed a petition requesting that we deny and dismiss Employee's claim under A.S. 23.30.01S. in addition, Employer retained attorney Bradley Owens to ‑represent it on this petition. Employer asserts that this case "demonstrates graphically" why the Alaska Legislature included a written approval requirement in A.S. 23.30. 015 (h) . Employer contends that Nuenke‑Davison never approved, or at least never intended to approve or believed she had approved, the settlement of Employee's third party claim. It points out that she "at all times during her discussions with Mr. Fleischer, endeavored to resolve all of the claims or potential claims concerning Ms. Coleman." (Employer's Closing Argument at 4). Employer adds that "[o]n the other hand," Fleischer's "primary purpose . . . was solely to obtain a waiver" of Employer’s lien rights. (Id.). Employer further argues that the terms of the C&R are "of critical importance" because "they are the only terms mutually agreed upon" by both parties. (Id. at 7). Moreover, Employer urges that the language of the C&R "demonstrates the consistency" of Employer that the third party lien would be waived only if we approved the C&R.


Fleischer withdrew as Employee's attorney and William Soule was retained on this matter. In addition, Employee filed a petition requesting that we order that Nuenke‑Davison be barred from representing Employer if we deny Employer's petition. Among other arguments, Employee contends that if we grant Employer's petition, it would be an "unreasonable and unintended forfeiture" of Employee's workers' compensation benefits." (Employee Closing Argument at 2). Employee also argues that the evidence shows that the parties reached a verbal agreement on the waiver on December 9, 1988 and, that in any event, Employer subsequently gave two written approvals. Employee contends that these writings are adequate to satisfy A.S. 23.30.015 because this statute does not require prior approval as urged by Employer. Moreover, Employee asserts that the credibility of Fleischer and Nuenke‑Davison is extremely important" here. (Id. at 5). Employer contends that credibility is unimportant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I. Is Employ’s claim barred under AS 23.30.015(g) or (h)?

AS 23.30.015(g) and (h) provide:

(g) If the employee or his representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A), (B), and (C) of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses. Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.

(h) If compromise with a third person is made by the person entitled to compensation or his representative of an amount less than the compensation to which the person or representative would be entitled the employer is liable for compensation stated " (f) of this section only if the compromise is made with his written approval.


In Larson v. Litwin, etal., AWCB No. 870036 at 13, (February 2, 1987, we discussed whether, under subsection 15(h), an employer's written approval is always required. We stated:

We find nothing in AS 23.30.015(h) that prevents us from applying waiver, estoppel, substantial compliance or similar theories in cases where employers with knowledge of third‑person settlement negotiations maneuver employees into situations where they must settle their third‑person claims without employer approval. See Descrochers v. Al Wright's Air Service, AWCB No. 810106 (April 16, 1981).

We went on to point out that we had already applied waiver and estoppel in our 1981 Desrochers decision. We now find these theories applicable even if we find no specific employer maneuvering as we noted in Larson.


The Alaska Supreme Court has discussed the principles of waiver and estoppel. "Waiver is generally defined as the 'intentional relinquishment of a known right."' Milne v. Anderson, 576 P. 2d 109 (Alaska 1978). However, waiver is a flexible theory, and each case must be decided on its unique facts. A waiver can be accomplished either expressly or impliedly. Implied waiver arises when the course of conduct pursued evidences an intention to waive a right, or is inconsistent with any other intention than waiver or when neglect to insist upon a right results in prejudice to another party. To prove an implied waiver of a legal right, there must be direct, unequivocal conduct indicating a purpose to abandon or waive that legal right, or acts amounting to estoppel by the party whose conduct is to be construed as a waiver. Id.


In Jamison v. Consolidated Utilities, Inc., 576 P.2d 97, 102 (Alaska 1978), the supreme court stated that the elements of equitable estoppel are "the assertion of a position by conduct or word, reasonable reliance thereon by another party, and resulting prejudice." (Footnote and citation omitted). The court in Jamison also discussed the alternative theory of quasi‑estoppel. The court explained that reliance is riot an element of a claim based on quasi‑estoppel. Rather, they pointed out that "[t]he essence of . . . quasi‑estoppel is the existence of facts and circumstances making the assertion of an inconsistent position unconscionable." 576 P.2d at 102. The court instructed that a trial court should consider "whether the party asserting the inconsistent position has gained an advantage or produced some disadvantage through the first position; whether the inconsistency was of such significance as to make the present assertion unconscionable; and whether the first assertion was based on full knowledge of the facts." 576 P.2d at 102‑103 citation omitted).


Accordingly, we find that Employer's written approval was required here only if none of the above theories is applicable. Therefore, whether or not Employer gave written approval is not necessarily critical to the outcome here.


In our view, the record in this matter is filled with a chronology of confused dealings and negotiations between Employer and Employee, particularly discussions and memoranda on the waiver of Employer's third‑party lien. Moreover, some questions remain unanswered. For example, Employer's attorney on the lien waiver, Nuenke‑Davison testified that Fleischer did not tell her the amount of the third parties' November 29, 1989 offer of judgment, and that he never asked for waiver of a specific figure. She testified this is so although she discussed the offer and a possible waiver of lien at least three times between November 1, 1988 and November 9, 1988. We wonder why she did not inquire about the amount herself. It seems to us one of Employer's first questions would be to determine the amount of the judgment offer, particularly when one of Employer's primary motives is to "cap" its financial exposure in the matter. Theoretically, Employer's position on the lien would vary depending on whether the amount of the offer was $1,000 or $100,000 for example, and the amount of Employer's lien at the time of the offer. Moreover, but not as significant, Employer claimed not to ask when the offer of judgment expired. Again, if the offer was significant, it would appear Employer would want to know when the offer expired. Yet, Employer indicated it did not inquire about this either. On the other hand, Fleischer as Employee's attorney insists he told Nuenke‑Davison both the amount and the deadline for the offer of judgment. Notwithstanding Employer's assertions to the contrary, we believe that Fleischer told Employer both the amount of the offer and the date the offer expired. Furthermore, even if Employer did not know the exact date the offer expired, experience would have suggested it was very near. As Rule 68 of the Alaska Rules of Civil Procedure indicates, offers not accepted within 10 days are considered withdrawn.


At any rate, we find that the documentary evidence, which followed the December 1 to December 9, 1988 discussions between Fleischer and Nuenke‑Davison, indicates that although a specific waiver of lien may riot have been struck that day, Employee was reasonably led to believe that if she performed certain acts, Employer would waive its lien.


On the one hand, Nuenke‑Davison's correspondence to Fleischer in December 1988 is generally consistent in preserving Employer's lien rights. However, even Nuenke‑Davison admitted that she continued to negotiate with Fleischer on the lien and a settlement of the whole deal because she felt it was in Employer's best interest to do so. Moreover, there is some written evidence that Nuenke‑Davison had agreed to at least some terms of a settlement. For example, her December 9, 1988 letter to Fleischer indicates she had told Fleischer that Employer would waive its lien if Employee quit her job with Employer. Again, Nuenke‑Davison was careful to point out that Employer was still asserting its lien. Then, in her December 16, 1988 letter, there is at least a hint that she had previously agreed to one term of the settlement, that being an agreement on Employee's medical coverage under a settlement. This suggests to us that some sort of agreement had been reached, and that the parties were 'fine‑tuning' the terms. Moreover, Nuenke‑Davison's December 16, 1988 letter provides further evidence that Employer essentially agreed to waive its lien if Employee performed certain acts.


Significantly, Employee performed the acts requested by Employer. She performed these acts at or before the time the third‑party settlement funds were disbursed to her attorney. Nuenke‑Davison, unaware that these acts had been performed, wrote in her January 6, 1989 letter that Employ" would waive the lien upon performance of the acts. Nuenke‑Davison, Fleischer and Employee all signed the document.


First, we find that by resigning her employment, dismissing her human rights complaint and essentially agreeing to Employer's terms on medical coverage, Employee compromised many potentially substantial rights. Employer, believing it had Employee "dead cold," felt that since it was dealing from a position of strength, it could continue to lead Employee along and get her to take the (essentially) demanded actions and further compromise her position while Employer continued to hold back on its agreement to waive the lien. By getting Employee to act on the promise of waiver, and by continuing at the same time to preserve its lien right under section 15, Employer gained a significant advantage for itself at Employee's expense. We find that by its course of conduct, Employer impliedly waived its third‑party lien when Employee acted, to her detriment, upon the demands made by Employer in the settlement negotiations. We conclude Employer is now estopped from denying that it waived its lien after Employee performed the requested acts. Accordingly, Employer's petition to bar Employee's claim is denied and dismissed.


Notwithstanding our finding on estoppel and waiver, we further conclude Employer gave written approval of Employee's settlement with the third parties. We find nowhere in AS 23.30.015(h) an indication that an employer's approval must be given prior to settlement. We can think of no sound reason for making such a distinction here. Accordingly, we find that, viewed as a whole, the January 6, 1989 letter signed by Nuenke‑Davison, Fleischer and Employee constitutes Employer's written approval to waive its lien under AS 23.30.015(h). This is especially so since Employee had already resigned her work position and dismissed her human rights complaint with prejudice as repeatedly requested by Employer. It would be unconscionable to allow Employer to get Employee to give up these rights and then allow Employer to still retain its rights under subsection 15(h) simply because we refused, after Employee's acts, to approve a compromise and release. Therefore, we conclude that since Employer gave written approval of the third‑party settlement, Employee has complied with AS 23.30.015(h). Employee's claim is not barred by this subsection.


II. Nuenke‑Davison as Attorney

Employee has requested that we preclude Nuenke‑Davison from representing Employer in this matter in future litigation. We find no reason or authority to grant this request. AS 23.30.110(d) grants the parties the right to be ‑represented by anyone they authorize in writing. Under this subsection, Nuenke‑Davison may represent Employer provided Employer gives such authorization. Accordingly, Employee's petition is denied and dismissed.

ORDER

1. Employer's petition to bar Employee's claim under AS 23.30.015(g) and (h) is denied and dismissed.


2. Employee's petition to have Shelby Nuenke‑Davison precluded from representing Employer is denied and dismissed.


Dated at Anchorage, Alaska, this 22nd day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in

the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Jevirgia Coleman, employee/applicant; v. Anchorage School District, employer; and Scott Wetzel Services, insurer/defendants; Case No. 8617163; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of September 1989.

Clerk

SNO

� This matter was heard by a two�member panel under AS 23.30.005(f)


� In this decision, we are acting on a petition by Employee and a petition by Employer. Because of this, we chose to use these terms rather than "Petitioner" and "Respondent."


� Fleisher testified that the April 18, 1988 letter essentially reflects his understanding of the discussions the parties had on offer of judgment and waiver of lien. (Fleisher Dep. at 23�24).





� We note that on December 22, 1988 Chancy Croft filed a notice of withdrawal as attorney on Employee's workers' compensation claim.





� Page one of this letter is dated December 20, 1988. However, page two is dated December 28, 1988, and Nuenke�Davison's office received it on December 28.








