ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

WILLIAM H. CURTIS,
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 8724160



)
AWCB Decision No. 89-0260


v.
)

MUNICIPALITY OF ANCHORAGE,
)
Filed with AWCB Anchorage

(Self‑Insured)

)
September 22, 1989



)


Employer,
)


Respondent.
)



)


We heard this claim for payment of Petitioner's legal costs in Anchorage on August 25, 1989. Attorney William M. Erwin represents Petitioner. Attorney Monica Jenicek represents Respondent. The parties agreed to submit the issue for our consideration on the pleadings and the written record. We closed the record on August 25, 1989.


Petitioner was injured on November 19, 1987 when the snowplow he was driving struck a raised manhole cover. He continued to work but became sore and stiff in his neck and low back. He was off work under doctor's orders and received temporary disability compensation from early December 1987 through January 14, 1988 when he returned to work. Petitioner, who was near retirement, discontinued employment on April 26, 1988. Petitioner was released to return to work on may 9, 1988 and Respondent controverted the entire claim on May 12, 1988. In January 1989 Petitioner had surgery, on his neck, in which two discs were removed and the vertebrae fused.


In Curtis v. Municipality of Anchorage, AWCB D&O No. 89‑0135 (May 30, 1989), we found Petitioner was entitled to an additional period of temporary total disability compensation from April 26, 1988 through May 9, 1988. We also found that although Petitioner's November 1987 injury was an aggravating factor, his disability was a result of his pre‑existing arthritis. We denied Petitioner's claim for medical costs and disability compensation after may 9, 1988.


Petitioner now seeks payment of the following legal costs associated with his claim for benefits:


Deposition of E. Meinhardt, M.D.
$ 283.00


Deposition of Michael Newman, M.D.
37.25


Deposition of Mrs. Curtis
25.50


Copy of Transcript (Mrs. Curtis)
33.00


Medical records (Kralick, M.D.)
25.00


Deposition of L. Kralick, M.D.
177.00


Dr. Kralick (Witness Fee)
500.00


Dr. Meinhardt (Witness Fee)
500.00


Deposition of Petitioner
73.50


Deposition of J. James M.D. (transcript)
42.75

Total
$1,697.00


Respondent asserts Petitioner's claim for costs should be denied because our regulation does not require their payment in mandatory language and because Petitioner did not prevail on the issues he presented to us. Respondent cites a draft Alaska Workers' Compensation Board regulation in support of its contention that the only costs which should be awarded are those related to the issues upon which Petitioner prevailed. In the alternative, Respondent argues the costs should be prorated in the proportion of the benefits awarded to the benefits sought; i.e., 1/30th of the costs should be awarded.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180 provides in pertinent part:


(f) The following costs may be awarded to an applicant by the board:

(1) costs incurred in making a witness available for cross‑examination;

(2) court reporter fees and costs of obtaining deposition transcripts;

(3) costs of obtaining medical reports;

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition;

(g) Costs incurred in attending depositions not necessitated by a Smallwood objection may be awarded only where the board finds that attendance at the deposition was reasonable.


Pre‑hearing conferences were held in this matter on February 3, 1989 and March 2, 1989, at which time the parties apparently agreed which depositions would be taken. No written Smallwood objections
 were filed which resulted in the deposition of a physician.


We find that Respondent resisted the payment of compensation, that Petitioner employed an attorney for the purpose of bringing his claim before us, and that Petitioner was partially successful in the prosecution of his claim. Accordingly, we find Respondent is responsible for Petitioner's costs under AS 23.30.145(b). 8 AAC 45.180(f)‑(g) set out the costs which we may award.
 Neither the statute nor the regulation contains a provision for prorating the costs between the parties. In connection with awarding the costs of depositions, we have determined that the basic rule is whether the depositions were reasonable (8 AAC 45.180(g)) and necessary to provide us sufficient information to make a fair determination. Bernier v. Tiki Cove, AWCB D&O No. 89‑0092 (April 21, 1989).


In this case, it was undisputed Petitioner was injured in the course and scope of his employment, and that the injury aggravated his pre‑existing arthritis. As explained in Curtis, however, in order for the aggravation of a pre‑existing Condition to be compensable, the aggravating injury must constitute a "substantial factor" in bringing about the disability. In reaching our findings on this legal issue, we considered and relied on the medical reports and deposition transcripts of Drs. Meinhardt, Kralick, Newman, and James.


We find it was reasonable for Petitioner to participate in the medical depositions of Drs. Meinhardt, Kralick, Newman, and James. Each of those physicians expressed his opinion about the cause of Petitioner's condition, and the effect of the November 1987 injury. We also find that those depositions were necessary to our deliberations.


The depositions of Drs. Meinhardt and Kralick were taken at Petitioner's request. Dr. Meinhardt was Petitioner's treating physician and Dr. Kralick performed surgery on his neck. We find Respondents are responsible for the costs of those depositions, and that we may award those costs under 8 AAC 45.180(f)(1), (f)(4), or (g) . The depositions of Drs. Newman and James were taken at Respondent's request. Petitioner incurred nominal costs, $37.25 and $42.75 respectively, in obtaining transcripts of those depositions. In view of the critical nature of the testimony, we find it was necessary for Petitioner to obtain the transcripts of those depositions, and that Respondent is responsible for those costs. 8 AAC 45.180(f)(2).


Respondent also scheduled the depositions of Petitioner and Mrs. Curtis. Petitioner obtained transcripts of those depositions at a cost of $73.50 and $58.50 respectively. We find it was necessary for Petitioner to have transcripts of those depositions in order to be prepared for hearing. Mrs. Curtis provided information about the Curtis family's move to Kenai, and we considered that information in connection with Respondent's claim that Petitioner had withdrawn from the labor market in April 1988. We find Respondents are responsible for the costs of the deposition transcriptions. 8 AAC 45.180(f)(2).


Petitioner also seeks payment for the $25 cost incurred in obtaining medical records from Dr. Kralick. Dr. Kralick performed surgery on Petitioner's neck. We find it was necessary for Petitioner to have those records in order to be prepared for hearing. We find Respondent is responsible for payment of this cost. 8 AAC 45.180(f)(3).


We emphasize that Petitioner was at least partially successful in prosecuting his claim for workers' compensation benefits. Based upon this success and our finding that the requested costs were reasonable and necessary to provide us with sufficient information to make our determination, we conclude Petitioner should be reimbursed his costs. In summary, we find Respondent is responsible for the payment of Petitioner's legal costs of $1,697.

ORDER


Respondent shall pay Petitioner's legal costs of $1,697.


DATED at Anchorage, Alaska this 22nd day of September, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark Torgerson
Mark Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald Scott, Member

LNL:MT:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William H. Curtis, Employee/Petitioner; v. Municipality of Anchorage, (Self‑Insured) Employer/Respondent;  Case No. 8724160; dated and filed in the office of the Alaska Workers' Compensation Board at Anchorage, Alaska, this 22nd day of September, 1989.

Clerk

SNO

� Mr. Erwin's affidavit indicates the costs total $1,689.60. The costs listed here were taken from the itemization of costs as set out in the "Client Ledger" attached to the Affidavit.


� 8 AAC 45.900 (a) (11) defines "Smallwood Objection" as "an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see, Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1251 (Alaska 1976)."





� Respondent cites a draft version of 8 AAC 45.180(f) in its brief.  We do not decide today what the outcome of this dispute might be under the proposed regulation mentioned by Respondent.








