ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

LEONARD R. GALLIVO,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8618578



)
AWCB Decision No. 89-0267


v.
)



)
Filed with AWCB Anchorage

ANCHORAGE ROOFING, INC.,
)
October 4, 1989



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY OF ALASKA,
)



)


Insurer,
)


Defendants.
)



)


A two‑member panel quorum
 initially heard this claim for recharacterization of permanent partial disability compensation in Anchorage, Alaska on August 11, 1989. Attorney Dennis P. James represented the Employee. Attorney Michael A. Budzinski represented the employer and its insurer. we notified the parties of the quorum's inability to resolve the claim and consequent need for the participation of a management member. We gave the parties ten days to object to the participation of the management member we expected to be available on September 8, 1989.
 The matter was ready far decision on September 8, 1989 when we next met following the period for objection.


Many facts in this claim are undisputed. The Employee injured his knee while working as a roofer on October 10, 1986. The injury resulted in a permanent impairment of the knee. The injury also precluded his return to work as a roofer. He took part in a vocational rehabilitation plan involving both schooling and on‑the‑job training as a computer programmer. He successfully completed the plan and now works as a computer programmer for the Federal Bureau of Land Management.

ISSUE

Should permanent partial disability compensation paid the Employee since April 13, 1989 be recharacterized as temporary partial disability compensation?

SUMMARY OF EVIDENCE

The Employee testified that following six months of instruction in computer programming he started a six‑month, on‑the‑job training program with the Bureau of Land Management. Rehabilitation reports in our file indicated instruction began on April 14, 1988 and ended on October 10, 1988. He then began his internship with the Bureau of Land Management. During that period he received no pay from the Bureau of Land Management but received continuing temporary total disability compensation. At the conclusion of that period, he began working on April 13, 1989 for the Bureau of Land Management as a GS‑5 Computer Programmer. He stated that the Bureau of Land Management employs 30 computer programmers and he performs the easier types of work performed in the office. in the federal personnel system he is titled a "temporary" employee. His position is not a permanent one and could expire at the end of the fiscal year depending on available funds.


The Employee testified his knee condition does not limit his ability to work as a computer programmer. In May, 1989, however, he missed one day of work due to out‑patient arthroscopic knee surgery.


Vocational rehabilitation consultant Jill Friedman testified that she is familiar with the Employee's case and vocational rehabilitation plan. The Employee worked hard to successfully complete his retraining. The Bureau of Land Management's hiring of the Employee at the end of his on‑the‑job training was the hoped for conclusion of the retraining plan. She considered the Employee to be "vocationally stable" and "suitably gainfully employed."


Friedman did not know whether the position filled by the Employee at the Bureau of Land Management was a "permanent:" one. Nor did she know if the Bureau of Land Management would have funding for the position whether or not permanent. She did know that the Employee's supervisor wanted to upgrade him to a permanent GS‑7 when a position opened up. The Employee had been hired as a temporary Employee, for a period not to exceed one year, on April 13, 1989. She believed the Employee's continuing employment at the Bureau of Land Management turned on considerations of budget and available openings.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the Employee's injury, AS 23.30.041(g) provided for payment of temporary total or partial disability compensation "throughout the rehabilitation process." In a case similar to this one the superior court rejected the argument (made here by the Employee) that the rehabilitation process includes all periods of post‑rehabilitation employment until the status 'of "permanent Employee" is obtained. Morrison‑Knudsen Company, Inc. v. Gray, 4FA‑86‑0196(December 26, 1986). The court held against recharacterizing as temporary partial disability compensation the permanent partial disability compensation paid the Employee while working in a temporary position following completion of a vocational rehabilitation plan.


In Gray, the Employee completed a vocational rehabilitation plan and began working in a temporary position. He was permanently impaired, due to a back injury, and his back condition was medically stable. The insurer paid the Employee permanent partial disability compensation while he worked in a temporary position (as a draftsman) for which he had been retrained.


The court concluded that full‑time employment, in a position for which the Employee became qualified due to completion of a vocational rehabilitation plan, was not part of the "rehabilitation process. " Therefore, AS 23.30.041(g) did not require payment of temporary rather than permanent partial disability compensation. We agree. We also agree with the court's holding that the temporary status of the full‑time position does not change that conclusion. Particularly in this instance where the Employee and ultimate employer had a six‑month relationship prior to the hiring. We believe an Employee hired after a six‑month internship with the employer enjoys a more stable employment relationship than most new hires. We find one difference here is that the Employee's knee condition was not medically stable at the time payment of permanent partial disability compensation commenced (April 13, 1989). We base that finding on the Employee's testimony that he underwent arthroscopic surgery in May, 1989. We believe, however, the medical instability of the Employee's knee condition at that time is also not cause for recharacterizing his permanent partial disability compensation.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska, 1986), the Alaska Supreme Court stated: "Our previous cases stress the claimant's ability to return to work and indicated that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The Employee testified his unstable knee condition did not keep him from working as a computer programmer. We find that his ability to return to work, in a full‑time position for which he had been retrained in a vocational rehabilitation plan necessitated by a permanent knee impairment, justified the insurer's payment of permanent rather than temporary partial disability compensation. The Employee's claim for recharacterization of compensation, attorney's fees, and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 4th day of October 1989.

ALASKA WORKERS' COMPENSATION BOARD 

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

DISSENT

I would recharacterize, as temporary, compensation paid to the Employee while his knee condition was medically unstable and his job position was temporary.

/s/ John H. Creed
John H. Creed, Member

PFL/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Leonard R. Gallivo, employee/applicant; v. Anchorage Roofing, Inc., employer; and Industrial Indemnity Co. of Alaska, insurer/defendants; Case No. 8618578; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of October, 1989.

Jamie Whitt, Clerk

SNO

� Two members of a panel, in this case the labor member and designated chairman, constitute a quorum for hearing claims. AS 23.30.005(f). A panel must include the designated representative of the Commissioner of Labor, a labor member, and a management member. AS 23.30.005(b).





� The Employee objected to the participation of that management member. As it turned out, that member was not available. Management member Donald R. Scott therefore participated in this decision after reviewing the record. As a result, we did not have to rule on the Employee's objection.








