ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska "802‑5512

MIKE G. PARENTEAU,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8300501



)
AWCB Decision No. 89-0268


v.
)



)
Filed with AWCB Anchorage

CROWLEY MARITIME/OILFIELD
)
October 5, 1989

SERVICES, INC.,
)



)


Employer,
)



)


and
)



)

ALPAC,

)



)


Insurer,
)


Defendants.
)



)


We heard this claim in Anchorage, Alaska on September 8, 1989. Attorney Michael J. Jensen represented the employee, Paralegal E. Darlene Norris represented the defendants. The record closed at the end of the hearing.


The employee injured his right ankle working for the employer on January 11, 1983. His entitlement to receive compensation and benefits, based on that injury, has been partially resolved in stages resulting in four previous decision and orders.
 In our 1988 decision and order, we found the insurer had overpaid temporary total disability compensation by approximately $36.000.00. We also found the employee entitled to receive an additional $6,048.00 in permanent partial disability compensation. We allowed the insurer to use part of the overpayment as an offset against the additional permanent partial disability compensation. Although the employee disagreed with our findings, and appealed our 1988 decision and order to the superior court, the parties now agree the overpayment received by the employee after offsetting permanent partial disability compensation under our 1988 order amounts to $29,708.40.


At some point, following our decision, the parties agreed that the employee originally received less compensation than he should have under Vienna v. Scott Wetzel Services, Inc., 740 P.2d 447 (Alaska, 1987), and Alaska Pac. Assurance Co. v. Brown, 687 P.2d 264 (Alaska, 1984). In Brown, the court held unconstitutional the payment of reduced compensation under AS 23.30.175 to employees residing outside the state. In Vienna, the court held the Brown decision retroactively applicable to the date of the superior court Brown decision (December 12, 1981).


The insurer initially contended, though, that at some time in the 1985‑1987 time period it paid the employee the additional compensation owed him under Vienna and Brown. The employee denied receiving that compensation. We were eventually called upon to order the insurer to produce the checks it claimed to have paid the employee in satisfaction of Vienna and Brown. The checks produced in response to our May 1989 order evidenced no such payments. The insurer now admits to an underpayment of temporary total disability compensation under Vienna and Brown.


The parties agreed at hearing to an underpayment of $17,375.54 for the period from January 12, 1983 until February 16, 1984. From February 17, 1984 (the date of the Brown decision) the insurer paid compensation without reduction for out‑of‑state residence. We consider the $17,375.54 amount a stipulation and accept it without requiring further evidence. 8 AAC 45.050(f)(4). We find the insurer underpaid temporary total disability compensation, for the period from January 12, 1983 through February 16, 1984, in the amount of $17,375.54. We find the parties also agreed an offset of part of the $29,708.40 overpayment against the $17,375.54 underpayment would be appropriate under AS 23.30.155(j). We agree. The insurer may offset part of its overpayment against the $17,375.54 underpayment and need not pay any additional compensation to the employee.


The employee also seeks interest, at the legal rate of 10.5 percent per year, on the $17,375.54 underpayment from July 24, 1987 to date. We take official notice of the date of the Vienna decision, July 24, 1987. (AS 44.62.480; Rule 201, Alaska Rules of Evidence). on that date the court held Brown retroactively applicable to claims for underpaid compensation, like the employee's, for the period from December 12, 1981 on. The employee argues interest began to accrue on July 24, 1987. We disagree.


In our 1988 decision and order we found the insurer had overpaid temporary total disability compensation, at a weekly rate of $996.00, from April 25, 1986 through January 1, 1987. Consequently by January 1, 1987 the insurer had overpaid the employee nearly $36,000.00. We find, therefore, that on July 24, 1987 the employee was entitled to receive $17,375.54 under Brown but had already received nearly $36,000.00 to which he was not entitled. We find the employee was not owed interest on the "underpayment" under Land and Marine Rental, Co. v. Rawls, 686 P.2d 1187 (Alaska, 1984). on July 24, 1987, the date the insurer knew the employee had a legitimate claim to $17,375.54 under Vienna, the employee already held nearly $36,000.00 of the insurer's money to which he had no other right. While we do not rule on the insurer's entitlement to interest on its overpayment
, we find the employee was not denied "the time value of money" he had already received more than seven months before any clear entitlement. The employee's claim for interest is denied and dismissed.


Similarly, his claim for an additional compensation penalty of 20 percent under AS 23.30.155(e) is denied and dismissed. We fixed that prior to July 24, 1987 there was no compensation payable without an award owed the employee and prior to that date the insurer paid the amount due without award and more. Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 462 (Alaska, 1987).


The employee also seeks an award of actual attorney's fees under AS 23.30.145(b). AS 23.30.145(b) provides in part, "If an employer . . . resists the payment of compensation . . . and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award . . . including a reasonable attorney's fee." The fee sought, $2,490.00, is based on 16.6 hours billed at an hourly rate ($150.00) in excess of our customary award rate of $125.00 an hour. Under 8 AAC 45.180(d) the fee must be reasonably commensurate with the work performed considered in light of the nature, length, and complexity of the services performed and the amount of benefits obtained.


In our 1988 decision we denied statutory minimum attorney's fees, under AS 23.30.145(a), on the $6,048.00 permanent partial disability compensation we allowed to be offset against part of the temporary total disability compensation overpayment. The employee now seeks fees, under AS 23.30.145(b), on additional compensation of $17,375.54 we have also allowed to be offset against overpaid temporary total disability compensation.


We find the insurer resisted the payment of compensation by maintaining the $17,345.54 had been paid when it had not. We find the insurer's eventual acquiescence on the point would have been equivalent to an award had the compensation not been offset against previously overpaid temporary total disability compensation. State, Department of Highways v. Brown, 599 P.2d 9 (Alaska, 1979). The compensation was offset, though. We also find we could not order reimbursement of the overpayment of compensation set off against the $17,345.54. Tyson v. Nabors Alaska Drilling, Inc., AWCB No. 87‑0008 (January 8, 1987), aff’d 3 AN 87‑2737 (Alaska Super. Ct., February 4, 1988); Brown V. Alaska International Constructors, AWCB No. 86‑0021 (August 22, 1986) Lensegrav v. Peter Kiewit Sons' Co., AWCB No. 80‑0262 (November 7, 1980). We find the employee's attorney prosecuted his claim with partial success but did not obtain an award of compensation or significant benefit for the employee.


Therefore, we find that the nature and complexity of the employee's attorney's services (review of documents, simple requests for information, attendance at pre‑hearing conferences and one hearing), and lack of benefits obtained militate in favor of a minimal attorney's fee. Since 16.6 hours at $125.00 would equal $2,075.00, we find an award of $525.00 is appropriate. The insurer may offset an equivalent amount of attorney's fees previously overpaid against the $525.00.

ORDER

1. The underpayment of temporary total disability compensation of $17,345.54 may be offset by an equivalent amount of compensation previously overpaid.


2. The employee's claims for interest and penalty are denied and dismissed.


3. The insurer may offset $525.00 of attorney's fees, previously overpaid, against the $525.00 now awarded the employee's attorney.


Dated at Anchorage, Alaska, this 5th day of October, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie

Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

PFL/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it a‑re instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION
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� Parenteau v. Crowley Maritime, AWCB No. 89�0125 (May 19, 1989); Parenteau v. Oilfield Services, AWCB No. 88�0338 (December 9, 1988); AWCB No. 86�0037 (January 31, 1986)7 AWCB No. 85�0287 (October 15, 1985).


� The insurer, in response to panel member Scott's inquiry, stated it sought no interest on its overpayments to the employee and the employee's attorney.





