ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)



)
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)
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)



)


This application for temporary total disability compensation came before us in Anchorage, Alaska. The parties agreed to resolution of the matter based on the written record and briefs. Attorney Michael J. Jensen represented the employee. Attorney Robert J. McLaughlin represented the employer. The matter was ready for decision on September 7, 1989 when we met after passage of a reasonable time for receipt of any reply brief timely filed by the employee.


The employee, a paramedic with the Anchorage Fire Department, injured his back on October 28, 1988. The employer paid him temporary total disability compensation until January 25, 1989. It stopped paying on that date based on evidence the employee was “medically stable” and no longer entitled to receive temporary total disability compensation under AS 23.30.185.

ISSUE
Whether the employee was medically stable on January 25, 1989.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.185 provided at the time of the employee's injury: "in case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability."


The legislature defined "medical stability" AS 23.30.265(21):

“medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence . . . ”


It is not disputed the employer sent a letter to the employee's treating physician asking whether the employee was medically stable using the AS 23.30.265(21) definition. Nor is it disputed the physician, Thomas P. Vasileff, M.D., responded on January 25, 1989. His letter of that date stated, "According to the definition of medical stability posed in your letter, [the employee] falls into your parameters of being medically stable."


Dr. Vasileff testified in a deposition taken April 10, 1989. He testified he had found the employee medically stable using the statutory definition. (Vasileff Dep. at 28). He testified he would prefer to use a definition of "medical stability" taken from the AMA Guides to the Evaluation of Permanent Impairment. (Id. at 18) . That definition equated stability with the absence of "medical reason to expect . . . gain or [loss of] future functional ability . . . " (Id. at 19). He believed in the employee's case stability could not be found for a period of six months to a year. (Id. at 20).


We find, based on the above, that Dr. Vasileff does not agree with the statutory definition of "medical stability." That is his right. However, unlike Dr. Vasileff, we do not have the right to conclude the employee is not medically stable by substituting an alternative definition. We are bound to apply the statutory definition.


The employee properly points out that the presumption of medical stability, arising out of the absence of objectively measurable improvement over a 45‑day period, may be rebutted. The question is what "clear and convincing evidence" must be adduced. We do not believe the presumption may be rebutted by redefining the phrase "medical stability." We believe that AS 23.30.265(21) demands evidence that further objectively measurable improvement resulting from additional medical care or treatment may be reasonably expected despite the 45‑day absence of objectively measurable improvement which triggered the presumption. We therefore examined Dr. Vasileff's testimony for evidence of that sort.


Dr. Vasileff testified the employee's condition could reasonably be expected to improve over time. (Vasileff Dep. at 19). However, he did not anticipate objectively measurable improvement. (id. at 19) . Moreover, improvement attributable to the passage of time is specifically excepted under AS 23.30.265(21). The objectively measurable improvement must result from medical care or treatment.


Referring to possible further treatment, Dr. Vasileff mentioned physical therapy, epidural steroid injections, section diskectomies, and chymopapain injections. (id. at 26 and 27). However, Dr. Vasileff began by saying that with more time and treatment the employee “may get better, maybe not." (Id. at 26). He stated he had no opinion concerning the likelihood of any of the treatments. (lid. at 27). Dr. Vasileff stated he would not consider the employee for section diskectomy or chymopapain injections at present. (Id. at 36).


We find, based on Dr. Vasileff's testimony, that the employee has not proven that further objectively measurable improvement resulting from additional medical care or treatment was reasonably expected on January 25, 1989 or thereafter. Dr. Vasileff's testimony, at best, indicates that continued conservative treatment (the present mode of treatment) or other types of possible treatment (none of which he currently prescribed) might improve the employee's condition in ways which might be objectively measurable.


As the parties noted in their briefs, our court has defined “clear and convincing evidence" as "a belief that the truth of the asserted fact is highly probable." Saxton v. Harris, 395 P.2d 71, 72 (Alaska, 1964). We find that Dr. Vasileff's testimony does not rise to the "clear and convincing" level. We find the employee was medically stable," as defined by AS 23.30.265 (21) , and not entitled under AS 23.30.185 to receive temporary total disability compensation from January 25, 1989 forward. His claim is denied and dismissed.

ORDER

The employee's claims for temporary total disability compensation under AS 23.30.185 from January 25, 1989 forward and attorney's fees are denied and dismissed.


Dated at Anchorage, Alaska, this 10th day of October, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

PFL/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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