ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

TERENCE A. REESE,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 709367



)
AWCB Decision No. 89-0274


v.
)



)
Filed with AWCB Fairbanks

GAVORA, INC.,
)
October 11, 1989



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


Petitioners.
)



)


We heard this Petition for Recharacterization of Benefits on October 10, 1989 in Fairbanks, Alaska. Attorney Michael McConahy represented the petitioning employer and insurer, and attorney Chancy Croft represented the responding employee. We closed the record at the hearing's conclusion.

ISSUES

Shall we permit the employer to recharacterize temporary total disability (TTD) benefits as permanent partial disability (PPD) benefits from April 11, 1989 through August 22, 1989?

2.
Is the employee entitled to attorney fees pursuant to AS 23.30.145?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his shoulder working as a warehouseman for the employer on May 22, 1987. George Vrablik, M.D. provided conservative care and physical therapy, but the employee's condition did not improve. In May of 1988 Dr. Vrablik and George Brown, M.D., performed an arthoplasty and acromioplasty to surgically correct his shoulder impingement syndrome. The employee improved steadily until December 1, 1988, at which time Dr. Vrablik noted that he was the same as in the last evaluation and that his condition couldn't be expected to change over the next several months. On April 17, 1989 Dr. Vrablik found him medically stationary, and on June 7, 1989 gave him a 15.5% impairment of the upper extremity and 9% impairment of the whole man.


Because of his work injury and because of unrelated bronchial problems the employee was unable to return to his former work or even modified versions of it. The employer's vocational rehabilitation provider eventually located an on‑the‑job training opportunity as a security guard at KILA House, a half‑way house incarceration facility. Dr. Vrablik approved this placement on December 8, 1988. Although the employee originally had an interest in the training, he came to disapprove of the plan and a dispute arose.


The parties submitted a proposed Compromise and Release (C&R) for our consideration on April 11, 1989, which waived all entitlement except for medical benefits in exchange for a lump‑sum settlement. We rejected the C&R as not being in his best interest because it failed to provide any plans for the vocational rehabilitation of the employee.


On May 18, 1989 the employer filed a Petition for Approval of Vocational Rehabilitation Plan and Recharacterization of Benefits. Because the Reemployment Benefits Administrator has original jurisdiction over vocational rehabilitation plan disputes, that issue was considered in a formal rehabilitation conference on June 8, 1989. In the Rehabilitation Decision and Order on this case, AWCB Case No. 709367 (June 16, 1989), the administrator found that the on‑the‑job training plan for KILA House would not return the employee to suitable, gainful employment as defined in AS 23.30.265(28). The Reemployment Benefits Administrator denied the employer's plan and referred the case back to the employer's vocational rehabilitation provider to complete a more thorough vocational evaluation, and especially to examine vocational training. On August 4, 1989 the provider prepared a new vocational plan proposing that the employee receive vocational training in business computer applications at the Alaska Computer Institute. The employee signed this plan on August 22, 1989, and is now attending classes at the institute.


We now are considering the second part of the employer's May 18, 1989 petition, a request to recharacterize as PPD benefits the TTD benefits paid to the employee following our rejection of the proposed C&R settlement on April 11, 1989. This is an issue over which the Board has original jurisdiction. There is virtually no dispute of fact. The employer argues that the parties agreed at the time of execution of the proposed C&R that the employee was medically stable, and suffering from a work‑related impairment that was permanent in quality and partial in character. It concludes that all TTD benefit payments voluntarily paid by the employer following the execution of the C&R should be credited as PPD payments until the employee began to participate in the new vocational rehabilitation plan on August 22, 1989. The employee argues that he was not yet vocationally stable during the period of dispute, and that his disability should not be regarded as permanent during that time. He requested statutory attorney fees for the defense of his claim. The employer did not raise a specific objection to the consideration of this pendant issue, and we will consider the request.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Temporary Total Disability


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability!  "Temporary disability may be total (incapable of performing some kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


Even before AS 23.30.041 specifically proviced for temporary benefits during vocational rehabilitation, the Alaska Supreme court in Bignell v. Wise Mechanical Contractors, 651 P‑2d 1163 (Alaska 1982), established that under certain circumstances the employee can continue to receive temporary benefits after a physician rates a physical disability as permanent. In that case the Alaska Supreme Court held that an employee who suffered an unscheduled disability and who undertook an approved vocational rehabilitation program could continue to receive temporary disability benefits. The court found vocational rehabilitation to be consistent with the economic concept of disability in that vocational rehabilitation may directly affect an employee's wage earning capacity.


The dispositive question in this case is when the employee's earning capacity disability should be considered permanent rather than temporary. Bignell, 651 P.2d at 1166. The factors considered in Bignell indicate that the completion of the rehabilitation process with the return of the employee to "suitable gainful employment" as mentioned in the statute at AS 23.30.041(d)(1) (as it read at the time of the employee's injury) could be an appropriate trigger for the termination of temporary disability benefits and the initiation of permanent disability benefits. This would normally occur at the completion of the vocational rehabilitation plan.


After reviewing all the evidence available in the record we find that the employee still suffered from vocational instability from April 24, 1989 through August 22, 1989. In consideration of the statutes and applicable case law we conclude that the employee had not yet returned to suitable gainful employment, still suffered from a temporary disability within the meaning of the law, and continued to be entitled to temporary total disability benefits.

II. Attorney Fees

AS 23.30.145 provides in the pertinent parts:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded . . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days; after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of this claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.


The employee requests "statutory attorney fees", apparently pursuant to AS 23.30.145(a) on temporary partial disability benefits in dispute in this case. The court in the Bignell case dealt with a similar situation concerning

... $6,000.00, the amount tendered by Wise as a permanent partial disability award. Bignell submits that since Wise disputed the disability classification, the $6,000 voluntarily tendered by Wise was "in controversy," There is no merit to Bignell's position. The statute unambiguously restricts the award of attorney's fees to amounts which are controverted. See Wien Air Alaska v. Arant, 592 P.2d 352, 364 (Alaska 1979); Haile v. Pan American World Airways, Inc., 505 P.2d 838, 840 (Alaska 1973); J.B. Warrack Co. v. Raon, 418 P.2d 986, 989‑90 (Alaska 1966). Notwithstanding the dispute regarding the disability classification, the $6,000.00 tendered by Wise was not controverted.

Bignell, 651 P.2d at 1169.


Following Bignell we must conclude that the compensation in dispute was not controverted, and that we cannot award statutory minimum attorney fees under AS 23.30.145(a).


Nevertheless, it is clear that the recharacterization of TTD benefits to PPD benefits would reduce the total time‑loss compensation received by the employee. Thus, the employer's petition was an attempt to resist the payment of a portion of the TTD benefits claimed by the employee. The employee retained an attorney in the successful defense of his entitlement to those benefits, and we conclude that he is entitled to a reasonable attorney fee pursuant to AS 23.30.145(b). We will retain jurisdiction to resolve any disputes that might arise concerning this issue.

ORDER
1. The employer's Petition to recharacterize the employee's temporary total disability benefits as permanent partial disability benefits from April 24, 1989 through August 22, 1989 is denied and dismissed.

2. The employer will pay the employee a reasonable attorney fee under AS 23.30.145(b). We retain jurisdiction to resolve any disputes that might arise concerning this issue.


DATED at Fairbanks, Alaska, this 11th day of October, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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