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On August 23, 1989, we heard Guinyard's appeal from the Rehabilitation Administrator's (RA) Rehabilitation Decision and order of October 14, 1988, his claim for temporary total disability (TTD) benefits, additional vocational rehabilitation services, and attorney's fees and legal costs. The employee was present and represented by attorney Eric Olson. The defendants were represented by attorney Timothy A. McKeever. The record closed on September 20, 1989, the first regularly scheduled hearing date after all briefing was completed.

GENERAL SUMMARY OF THE EVIDENCE

It is undisputed that on September 19, 1983, while loading cargo onto an aircraft for Western Airlines (Western), Guinyard sustained an injury to his right shoulder. The employer was 37 years old when injured. The employer accepted this claim, and TTD benefits and medical expenses were paid.


The employee was diagnosed as suffering from right shoulder bursitis/tendonitis‑rotator cuff tendonitis, and in January 1984 he had a surgical decompression of the rotator cuff. The employer assigned Guinyard's case to rehabilitation counselor Phyllis Candle on May 18, 1984, and efforts were directed at a return to work with Western. A permanent disability rating of 22.5 percent of the right arm was given by Michael Geitz, M.D., on October 11, 1984.


In November 1984, Guinyard returned to work with Western as an operations clerk. The job required the employee to work indoors, calculating weight and balance for various aircraft. it was primarily a desk job with very minor lifting. Guinyard found the sitting to be difficult and complained of being confined and being left alone for long periods of time.


In July 1985, Dr. Geitz saw Guinyard after a nine‑month period and found that he had an excellent result in the right shoulder with full range of motion and no crepitus. In August 1985, the employee saw Dr. Geitz and reported that he was having neck pain and had been off work for three weeks. Dr. Geitz found that the employee had a chronic pain syndrome and suggested an evaluation at a pain clinic. Dr. Geitz' examination of August 30, 1985, revealed no significant tenderness or lack of range of motion in the neck or shoulder.


In October 1985, Louis Kralick, M.D., a neurosurgeon, performed a cervical fusion. When the employee saw Dr. Geitz again on December 27, 1985, he again discussed the psychological components of the employee's multiple symptoms, and he reported that it was impossible for him to get Guinyard to come to grips with the chronic pain aspects of his symptoms.


On March 27, 1986, Dr. Kralick released Guinyard to return to work as a weight and balance agent without restrictions, and he returned to work with Western on March 31, 1986. Two days later the employee saw his family physician, Richard Taylor, M.D., and reported continuous muscle and skeletal pains. He continued to complain of pain, and on June 2, 1986, he went on leave from Western.


In August 1986, Guinyard participated in a chronic pain program at the University of Washington Hospital. At admission he complained of pain in his right neck and shoulder, marital strain and impotence, deactivation and vocational problems arising out of his desk job at Western.


After completing the six‑week pain clinic, the employee returned to Anchorage and began follow‑up treatment with Morris Horning, M.D., a specialist in rehabilitation medicine. Dr. Horning sought to return Guinyard to work readiness by continuing his exercise program.


In January 1987, the employer began rehabilitation efforts by retaining Collins & Associates to assist Guinyard in returning to work. The employee repeatedly expressed a strong preference in returning to work for Delta Airlines (Delta), the successor corporation to Western, He expressed to his rehabilitation counselor that he had extensive seniority with the airline and prefer‑red to return to that type of work. The employee and his counselor discussed other vocational options such as a security guard, doing church work or opening a restaurant, but the employee’s strong preference was to return to work with the airline. Guinyard did not pursue other vocational options because he had not heard from Western and considered himself to be still employed. While efforts to return him to work at Delta were hampered by the fact that Guinyard was not an active employee of western when it was taken over by Delta, Guinyard and his rehabilitation counselor engaged in discussions with Delta throughout 1987.


Early in 1987, the employee suffered an unrelated injury to his thumb which was operated on in May by Robert Lipke, M.D., an orthopedic surgeon. On June 8, 1987, Dr, Horning released the employee to work as a watchman. Also in June 1987, Dr. Horning referred Guinyard to Paul Craig, a Ph.D. in psychology. In September of 1987, Dr. Horning suggested that Guinyard would do a great favor to himself if he would seek reemployment within the limits of his lifting capacity as soon as possible.


In April 1988, the employee was offered a job as a junior revenue clerk in Delta's office in Atlanta, Georgia. He discussed the job offer with Dr. Horning on April 21, 1988 and the doctor signed off on it with "full approval." Dr. Craig also discussed with the employee a number of psychological factors relating to the job that might be stressors for him; they included the separation from his wife and support system, the fact that he would be returning to work after a lengthy period of absence, and the fact that it was a job that was new to him. Both the employee and Dr. Craig felt that he could perform the job in Atlanta in spite of these psychological difficulties, and Dr. Craig supported Guinyard's decision to take the job with Delta.


Guinyard's job as a junior revenue clerk in Atlanta began on May 16, 1988. it involved sitting at a desk and processing tickets to determine the portion of the ticket which Delta was entitled to receive. The employee was occasionally required to go to a file cabinet, remove a quantity of these tickets, return to his desk, and then review each ticket against a wall chart and mark on the ticket what the revenue was for Delta. He was allowed to move about at will so that if he began to experience pain he could stand up and move around. The normal production quotas established for other employees were waived for him so that he could do his job at his own pace.


After starting work in Atlanta, Guinyard was referred to Bruce Safman, M.D., a physiatrist. By June 27, 1988, the employee reported that his anti‑depressant medication kept him from waking up in time to go to work, and Dr. Safman referred him to Gene Abel, M.D., a psychiatrist, on July 28, 1988, to discuss the medication problem. After working with Guinyard for some time, Dr. Abel diagnosed  him as having a passive‑aggressive personality disorder. In July of 1988, a dispute between the parties developed over the payment of certain moving expenses which the employee had incurred as a result of accepting employment in Atlanta, and a formal rehabilitation conference was requested. After a formal vocational rehabilitation conference was held on September 13, 1988, the RA issued a decision and order on October 14, 1988, which concluded that the employee was ineligible for a vocational rehabilitation plan under AS 23.30.041 and not entitled to reimbursement for moving expenses under AS 23.30.041(g).


By September of 1988, Dr. Safman concluded that there was no additional medical intervention that he could provide and that the employee's problems were psychological. Dr. Safman described Guinyard's job as being perfect in terms of his physical condition.


In November 1988, Guinyard was warned that because of his absenteeism his job with Delta was in jeopardy, and he was placed on probation. His absenteeism, which had been 34 percent, increased to 60 percent, and in January of 1989, he was terminated from his job at Delta. He returned to Anchorage.


The employer paid TTD benefits during the periods the employee was unable to work. While working in Atlanta, he received temporary partial disability. Following his termination from Delta, he has been paid permanent partial disability benefits.


At the hearing, the employer introduced into evidence a letter dated April 13, 1988, from E.K. Allen, System Employment Manager for Delta to Guinyard. This letter offered Guinyard a clerical position in Atlanta and stated in part: "in accordance with Delta's long‑standing policy, your move to Atlanta will be at your own expense."

TESTIMONY OF DR. HORNING

Dr. Horning testified that after he had treated Guinyard in the fall of 1986, he felt Guinyard had the physical capacities to lift 35 to 40 pounds frequently and to 50 pounds infrequently if he used proper body mechanics. The doctor also stated that at this time the employee was capable of returning to some kind of work without waiting for further improvement. Dr. Horning reported that he did testing in August of 1987 which indicated that Guinyard could lift a maximum of 65 pounds occasionally and frequently lift 30 to 35 pounds and could have gone back to work with those limitations


Dr. Horning stated that when he was advised of the Atlanta job and its physical requirement, he thought it was a pretty good job if certain modifications were made with regard to sitting and standing. When asked to assume that the employee's job with Delta involved processing of invoices, the freedom to move around at will and to alter his position and his posture as he chose, waived production quotas, and that Dr. Safman said it was a perfect job for the employee and that Dr. Safman described the employer as being the best and most cooperative he had seen in 17 years of practicing rehabilitation medicine, Dr. Horning testified that he would not have any concerns about the employee's physical ability to perform the Atlanta job. With regard to emotional difficulties stemming from the Atlanta job, the doctor acknowledged that Guinyard was troubled by being away from his wife, tolerating the easy job which he found painful and working in a relatively sedentary position. When asked to explain why the employee was unsuccessful with the Atlanta job when he had said that the employee was physically able to do it and Dr. Safman said it was the perfect job, Dr. Horning explained that while he did not have the perfect answer, he speculated that it was for psychological personality reasons. The doctor went on to explain that it was probably difficult for the employee to adapt to the new sedentary job because he had the self‑image that he was a rigorous, physical man. In conclusion, Dr. Horning stated that it should be an important priority for the employee to return to a job, almost any job, because he has been off work for so long. He testified that Guinyard has to learn to live with the pain he is experiencing and get back to work and on with his life.

TESTIMONY OF DR. CRAIG

Dr. Craig testified that after treating the employee, he believes that the employee is suffering from psychological factors affecting his physical condition and a dysthymic disorder. Dr. Craig explained that a diagnosis of psychological factors affecting physical condition means that person has a physical problem and his response to the physical problem is exacerbated by psychological factors. Dr. Craig defined a dysthymic disorder as a mild form of depression that it not as severe in intensity as the disorder of major depression. He disagrees with Dr. Abel's diagnosis of passive‑aggressive personality disorder because he did not find in the medical information he reviewed a long‑standing pervasive behavioral problem of behaving in a resistant fashion with others in such a way that results in others becoming angry and frustrated with him. Dr, Craig believes that the employee's perception of physical discomfort is real and the underlying physiologic explanation for that pain is outside of his area of expertise.


Dr. Craig acknowledged that he has not discussed with Guinyard in much detail why the Delta job was unsuccessful because his focus is on the future. Dr. Craig commented that he did not have any personal knowledge about what the employee's job was in Atlanta. He thinks it is in Guinyard's best interest to get back into some form of full‑time gainful employment as soon as possible. He is not terribly optimistic that continued involvement with a vocational rehabilitation counselor or a pain management program will be helpful in getting the employee back to full‑time, gainful employment. When asked if, from a psychological point of view, he could see any reason why Guinyard could not perform the job for Delta, Dr. Craig stated:

From a psychological perspective I'm not aware of any reason why he could not. I have some speculations regarding why it didn't work out. And the speculations would include the fact that he's isolated from family, transferred to a new health care provider; that it sounds as if he didn't establish the best of relationships with the psychiatrist or the psychologist, the biofeedback technician.

TESTIMONY OF DR. SAFMAN

Dr. Safman stated that during the past 17 years his practice has consisted of rehabilitation of physically disabled people and treatment of individuals with chronic pain, basically orthopedic and neurological in nature. The doctor is also the director of the rehabilitation unit of West Paces Ferry Hospital in Atlanta and manager of the pain program in that hospital.


The doctor testified that when he first examined Guinyard in June 1988, he was unable to detect any objective pathology. He stated that he did not observe anything which would indicate that Guinyard was in pain such as diminishment of movement, decrease in spontaneous movement, grimacing, involuntary guarding or muscles spasms. He did feel, however, that there was a large component of depression involved. Because of the depression, Dr. Safman referred the employee to Dr. Abel on July 26, 1988. He also mentioned that he was aware of Dr. Abel's letter of July 28, 1988, which indicated that while Guinyard had some signs of depression, it was not a true clinical depression. Dr. Safman reported that an examination of the employee on September 16, 1988, did not reveal any indication that he was in pain. He testified, in essence, that from a medical standpoint if Guinyard could get up and change positions at work, and if he would take his medication properly, there was no reason that he could not have done the work at Delta. The doctor explained, however, that the employee would not follow through with his suggestions. Finally, the doctor testified:

[I] actually spoke to the supervisor myself and he was willing to bend over backwards, which is highly unusual for an employer. This employer was more compliant than any employer in the 17 years of my practice has been with an employee to try to work with a physician, and based on that, I tried to get the patient to work with the employer . . .

(Safman Dep. p. 30)

TESTIMONY OF DR. ABEL

The doctor stated that when he saw Guinyard on July 28, 1988, he noted that Guinyard had some depressive symptoms in addition to his chronic pain. Dr. Abel reported that the employee was referred to him by Dr. Safman to see if an adjustment in his medication was advisable. The doctor explained that the employee was taking Elavil which is an anti‑depressant that is frequently used to treat chronic pain patients. Dr. Abel commented that he felt Guinyard had dysthymia which means that he does not have a full cluster of symptoms of depression to warrant what would be a major depression.


Dr. Abel testified that after he unsuccessfully treated the employee with different medications and biofeedback to modify his sleep habits and chronic pain over a period of a month, it was apparent that the employee had a personality disorder called passive‑aggressive personality. The doctor mentioned that he did not make this diagnosis lightly. Dr. Abel explained that the employee would change his dosage of medication without his approval, complained that the people at Delta would not give him the opportunity to do his job, chew gum during biofeedback treatments which reduced the effectiveness of those treatments and constantly complain that nothing was going to make him feel better. The doctor also mentioned that while Guinyard always stated that he was in pain, he never demonstrated any pain behavior such as grimacing as he sat, positioning his body to adjust to pain or groaning.


Dr. Abel commented that after a session with Guinyard on November 14, 1988, it was his understanding that Guinyard was going to return to Alaska and try and find a new job there. The doctor testified that between July 28 and November 14, 1988, the employee never reported that his pain increased or decreased while he did report that his depression did decrease somewhat. He stated, in essence, that there was no medical reason the employee could not have done the job at Delta if he was allowed to get up from his desk and move around and quota requirements were reduced. In conclusion, Dr. Abel testified that he cannot identify what it is that caused Guinyard's depressive symptoms.

TESTIMONY OF WILLIAM GUINYARD

The employee stated that he used to be a strong and physically active person and enjoyed working for approximately 15 years for Western as a baggage handler and ramp agent. He said that he stopped working as an operations agent because being confined to a desk, working inside and basically alone caused him stress, and that in turn caused him a great deal of pain in the shoulder, neck, and back as well as other parts of his body. He acknowledged that he only seriously considered returning to work with the airline after the injury because he was vested, enjoyed the work and because it had become his life. Guinyard stated that he was very happy and optimistic when he was offered the Delta job in Atlanta in April 1988. He said he realized that he would have to be separated from his wife at first, be away from his friends and former co‑workers, did not know any one in Atlanta and that he would be working in a new field. However, he felt, after talking to his counselor, Dr. Horning and his wife, that he would be able to make the adjustment. Guinyard said he thought that his moving expenses would be paid by Delta and that if the Atlanta job did not work out that more vocational rehabilitation services would be offered.


Regarding the job in Atlanta, the employee testified that the prolonged sitting and performing his tasks caused him severe pain throughout his body. He said that while work quotas were waived for him, this made him feel bad because he could not do the work expected of others. While he did not know first hand, he suspected other employees he worked with looked down on him because he was allowed to stand up and move around and because he did not have to meet the work quotas. Guinyard also testified that his absenteeism problem was caused by the medication he was taking, and it could not be regulated to reduce the pain. The employee reported that the biofeedback treatment did not reduce his pain either. He said that even though Dr. Abel directed him not to chew gum during the biofeedback sessions because it had a very detrimental effect, he continued anyway because he had a dry mouth. In conclusion, he stated that he is presently capable of working doing something.

TESTIMONY OF THERESA GUINYARD

Mrs. Guinyard testified that since September 1983, she has noticed that her husband of 20 years has been in constant pain, depressed, cannot do the work and the sports he used to, cannot sit for very long, needs to move often because he cannot get comfortable and has trouble sleeping.


She stated that both she and her husband were very excited about the job offer to work for Delta in Atlanta in April 1988. Mrs. Guinyard explained that while she believed that the Delta job was appropriate for her husband after talking with his counselor and doctor, she thought it was a training program and if it did not work out, then some other type of vocational training or placement would be tried. She said it was not until her husband received the letter from Delta dated April 13, 1988, that she realized it was permanent and other jobs would not be offered. It was also her feeling that payment of moving expenses was discussed before Delta's offer.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first question to be resolved is whether the RA's decision and order of October 14, 1988, should be affirmed or reversed. We agree with the conclusions and reasoning of the RA in her decision and order of October 14, 1988, which append hereto and adopt as the decision and order of this board. Therefore, the decision and order, which held that the employee was ineligible for a vocational rehabilitation plan under AS 23.30.041 and not entitled to reimbursement for moving expenses under AS 23.30.041(g) is affirmed.


The next question that must be determined is whether the employee has been and continues to be disabled since he was terminated from Delta in January 1989.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment" AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30,185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) . In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a  finding that the claimant suffered a compensable disability, or more precisely, a decrease  in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work) Id. at 254 n.12 (quoting Huston v. Workers’ Compensation Appeals Bd. , 95 Cal. App. 3d 856, 868, 157 Cal. Rptr, 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


However, even if we analyze this claim under the presumption of compensability, the result is the same. AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provision of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." id. "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966). in Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. “Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


First, we must decide if Guinyard has been physically disabled since January of this year because of his 1983 injury.


Based on the testimony of the employee, we find that the employee has established the preliminary link between his 1983 injury and being terminated by Delta. He testified that having to sit at desk and doing the work of junior revenue clerk caused him severe pain throughout his body and particularly in his neck and shoulder. Having determined that the preliminary link has been established, we conclude that the presumption of compensability arises and the employer must come forward with substantial evidence to overcome it.


We find that the employer overcame the presumption by introducing affirmative evidence that the employee's termination from Delta was not related to his 1983 injury. This finding is based on the following facts; 1) Dr. Horning testified that as early as 1986 and 1987, he felt that with certain lifting limitations, Guinyard was capable of returning to work without waiting for further improvement; 2) after reviewing the physical requirements of the Atlanta job, Dr. Horning felt that it was a good job and he had no concerns about the employee's physical ability to perform it; 3) Dr. Safman stated that when he saw Guinyard during the summer and fall of 1988, he did not observe anything which would indicate that he was in any pain; 4) Dr. Safman also testified that from a medical standpoint there was no reason that the employee could not have done the work at Delta; 5) Dr. Abel reported that when he treated Guinyard between July and November 1988, Guinyard never demonstrated any pain behavior; 6) Dr. Abel also testified that there was no medical reason the employee could not have done the job at Delta.


Based on this evidence, the presumption of compensability drops out, and the employee must prove the elements of his claim by a preponderance of the evidence.


After reviewing all of the evidence, we find that the employee has not, by a preponderance of the evidence, proven that the work‑related injury in 1983 caused him to be physically disabled in January 1989.


Second, we must decide whether Guinyard has been psychologically disabled since January of this year because of his 1983 injury.


Based on the testimony of the employee, his wife and Dr. Horning, we find that the employee has established the preliminary link between his 1983 injury and the psychological problems he was having in January 1989. Both the employee and his wife testified that since the accident in 1983, he has been depressed. Dr. Horning stated that it was probably difficult for Guinyard to adapt to the new sedentary job because he had the self‑image that he was a very rigorous and physical man.


Having determined that the preliminary link has been established, we conclude that the presumption of compensability arises and the employer must come forward with substantial evidence to overcome it.


We find that the employer overcame the presumption by introducing affirmative evidence that the employee's alleged disability was not related to his 1983 injury. The finding is based on the following facts: 1) Dr. Craig discussed the possible stressor with the employee before he took the Atlanta job and the doctor felt that the employee could perform the job in spite of the possible psychological difficulties and he supported the employee's decision to take the job with Delta; 2) Dr. Craig felt that from a psychological perspective he was not aware of any reason why Guinyard could not perform the Delta job; 3) Dr. Abel diagnosed the employee has having only dysthymia which is a mild form of depression and not a true clinical depression; 4) Dr. Abel testified that he could not identify the cause of Guinyard's depressive symptoms; and 5) Dr. Abel concluded that Guinyard problems stemmed from having a personality disorder called passive‑aggressive personality, and there was no evidence to indicate that it was brought about by the 1983 injury.


Based on this evidence, the presumption of compensability drops out, and the employee must prove the elements of his claim by a preponderance of the evidence.


After reviewing all of the evidence, we find that the employee has not, by a preponderance of the evidence, proven that the 1983 injury caused any psychological problems which, in turn, caused him to be disabled in January 1989.


The next question is whether the employee is entitled to further vocational rehabilitation services. Since we have found that Guinyard was neither physically nor psychologically disabled in January 1989, we must deny his claim for additional vocational rehabilitation benefits. We note that both the employee and his wife testified that they thought the employee could work.


Finally, the employee's attorney requests that if the employee does not prevail, then we should permit the attorney to collect an attorney's fee of $3,000.00 from his client in accordance with an agreement entered in between the attorney and his client. Since this has been a very difficult, complex and time‑consuming case to bring before us, we find the amount reasonable and, accordingly, approve the attorney‑client agreement.

ORDER

1. The RA's decision and order issued on October 14, 1988 is affirmed.


2. The employee's claim for TTD benefits is denied and dismissed.


3. The employee's claim for additional vocational rehabilitation benefits is denied and dismissed.


4. The employee and his attorney's agreement to pay the attorney $3,000.00 is approved.


Dated at Anchorage, Alaska, this 17th day of October 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

/s/ D.F. Smith
Darrell F. Smith, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William Guinyard, employee/applicant; v. Western Airlines, employer; and Underwriter Adjusting, Co., insurer/defendants; Case No. 8322058; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of October 1989.

Jamie Whitt, Clerk
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