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We heard this claim for temporary total disability (TTD) benefits, interest, attorney's fees and costs on May 4, 1989 in Anchorage. Employee was present and represented by attorney Michael Jensen. Employer was represented by attorney James Bendell. After reviewing the evidence, we ordered Employee to submit to an independent medical examination (IME), by Kurt Merkel, M.D., under AS 23.30.095. On July 19, 1989 Employer filed a request for a 60‑day extension of our order for an IME when it learned that Dr. Merkel had moved from Alaska, and it requested an opportunity to cross‑examine Dr. Merkel. Accordingly, we closed the record on September 20, 1989 when we next met.

ISSUE

Is Employee eligible for TTD benefits from April 28, 1988 through March 28, 1989?

SUMMARY OF EVIDENCE

There is no current dispute that Employee was injured on June 17, 1987 when a table collapsed on her while she worked as a custodian for Employer. Employee was treated by several physicians from the date of her injury until March 28, 1989, the end of the period in dispute here. Employer paid her TTD benefits from June 18, 1987 to September 23, 1987, and from September 26, 1987 to May 6, 1988.


Employee was initially examined and treated by Royce Morgan, M.D. Employee complained to Dr. Morgan of right shoulder pain, left acromial clavicular pain, and back pain. (Morgan June 22, 1987 physician's report).
 Dr. Morgan started Employee on physical therapy and ordered an x‑ray of her back. When the x‑rays revealed a possible compression fracture at L1, Dr. Morgan ordered a nuclear bone scan to be done by radiologist Harold cable, M.D. (Morgan June 29, 1987 chart notes). Dr. Morgan took additional x‑rays and, after reviewing these and Dr. Cable's bone scan, diagnosed a compression fracture at L1. (Morgan July 2, 1987 chart notes). Dr. Morgan then wrote Employer a note stating Employee would be off work an additional three to four weeks. (Morgan July 2, 1987 note).


Dr. Morgan diagnosed Employee's elbow condition as lateral epicondylitis. (Morgan July 26, 1987 chart notes). When the elbow pain persisted, Dr. Morgan injected the elbow with cortisone and ordered physical therapy which he hoped would improve the elbow pain within a few weeks. The cortisone provided dramatic relief. 


On September 1, 1987 Dr. Morgan examined Employee and stated:

Today I have discussed with her the fact that the compression fracture has now healed as far as adequate time passing . . . she's still complaining of tenderness around the lateral epicondyle of the right elbow, which may be injected again. she's also complaining of pain in the left shoulder. Per my conference with the physical therapist, Nancy. . . . she states that she thinks Ms. Carter has some fears about returning to work. According to Ms. Carter, she may have to lift up to a five‑gallon pail of water. Further, she states that the people at work have told her not to return till she's fully released. This makes it rather difficult since actually I wonder about such a little lady if she could handle a five‑gallon bucket of water all by herself anyway. Therefore I've composed a letter to the Anchorage School District . . . and asked them to please give me a job description, what exactly she had to do and also asked them if they would be willing to let her go back on limited duty or light duty with no lifting over say 10 (pounds) or if she also could work like 4 hours a day from 1‑4 weeks, as she's being rehabilitated.

(Morgan September 1, 1987 chart notes).


Dr. Morgan again examined Employee on September 3, 1987. He wrote in pertinent part:

She has been told by (Employer) that they have no such thing as light duty and they want her to get well so she can return to heavy duty. I certainly am concerned about her capabilities as a short person, and also with her weight, being able to lift something as big as a 35‑40 lb. pail of water.

(Morgan September 3, 1987 chart notes).


On September 5, 1987 Dr. Morgan again injected Employee's elbow with cortisone. He also restarted physical therapy for the elbow. In his notes, Dr. Morgan also described the condition of Employee's back:

The back has been hurting for about 2 days. She may have aggravated it, stating that when she was riding in a car she opened the door and leaned way out the seat looking at the (tires); she demonstrated this to us. This is certainly the wrong way to move with a recent back injury; it's the wrong way to move even with a healthy back. . . NOTE: The patient was very vigorous in her movement as she leaned over out of the chair to show us what she'd been doing and didn't seem to have any pain with this so I take this also as a sign that her back continues to recover.

(Morgan September 10, 1987 chart notes).


On September 15, 1987 Dr. Cable took additional x‑rays of Employee's back and described his findings as "healing fracture at Ll, compression type fracture involving the anterior superior end plates." (Morgan September 18, 1987 notes).


On September 22, 1987 Dr. Morgan released Employee to work, effective September 24. Employee worked for two days but then returned to Dr. Morgan with complaints of thoracic and lumbar back pain, and shoulder and elbow pain. Dr. Morgan took her off work and continued her in work hardening exercises.


Dr. Morgan examined Employee for the last time on October 1, 1987 and took cervical x‑rays because he wondered whether Employee's continued shoulder problem may be related to a cervical injury. On October 2, 1987 Dr. Morgan's notes indicated Employee called Dr. Morgan and stated she was told to cancel her care with the doctor. Dr. Morgan called Roberta Transue, from G.A.B., who indicated the insurance company was referring Employee to Mickey Andrew of Vocational Rehabilitation Consultants. (Morgan October 2, 1987 notes). Dr. Morgan indicated he told Roberta that Employee had neck pain which needed further evaluation and possibly a CT .scan, and he felt he should continue to treat her for this condition. (Morgan October 2, 1987 chart notes).


On October 21, 1987 Employee began treating with Robert Fu, M.D., a specialist in rehabilitation medicine. (Fu Dep. at 5).
 After examining Employee and reviewing her records, Dr. Fu. diagnosed chronic left shoulder tendinitis, mild to moderate, chronic right lateral epicondylitis, mild to moderate, aggravated back problem with possible pre‑existing Ll fracture; and moderate obesity. (Fu October 21, 1987 report at 2). Dr. Fu requested a copy of her x‑rays, a repeat bone scan, modification of Employee's job, medication for anxiety, weight loss, and gradual progressive exercises. (Id. at 3). As noted above, Employer continued to pay Employee TTD benefits during this period.


On November 16, 1987 Dr. Fu examined Employee and concluded that she would be unable to resume her custodial job and would need to get into. "light duty work." Dr. Fu also examined Employee on December 1, 1987, and Employee continued to complain of shoulder, elbow and back pain. Dr. Fu reiterated his feeling Employee would be unable to return to custodial work. He wrote that he discussed this with Employee and that she was "in favor of getting into something she can handle since she is divorced and has two children to take care of." (Fu December 1, 1987 report).


On December 2, 1987 Employee underwent a B‑200 test.
 Dr. Fu described what he felt the test showed:

Q. Okay. Does any of the testing done on Ms. Carter show any symptom magnification?

A. There is a testing 'that was done dated back to December 2, 1987. this was done and read by Doctor Morris Horning.

Q. And what did that, what did that test show with regard to any symptom magnification?

A. Well primarily the reason why it was concluded as such was that the values that she, in her performance in the B 200 testing, varied from, all the way, testing the range of motion, from no range of motion at all to about 12 degrees.

And other values ranging, that are just up and down, with no real true consistency in terms of the values concerned, such as in the isometric, which is pushing up against something that is not moveable, she would exert strength from nine pounds to 25 pounds or 26 pounds.

And even with just using the leg strength, which is not the involved area, she was not able to lift more than an empty box. So it's really difficult to conclude from a testing like this whether somebody even with a normal leg would not be able to do anything with it.

 (Fu Dep. at 6‑7).


On December 7, 1987 Dr. Fu completed a physical capacities evaluation (PCE). In it, he limited Employee to ,sitting, standing and walking four hours per day. He also limited Employee to only occasional (1 to 33 percent of her work shift) bending, crawling and crouching, and limited her lifting and carrying capacity to 11 to 24 pounds on an occasional basis and up to 10 pounds on a frequent (34 to 66 percent) basis. in addition, he recommended Employee start on a half‑time basis. Further, he indicated that he expected Employee's capacities to increase, and that therapy and psychological counseling would both help to obtain this increase.
 Finally, Dr. Fu remarked that "on testing [Employee] showed that she has exaggeration of her symptoms (i.e. symptom magnification). [I] would expect that she will only slowly improved [sic] physically." (December 7, 1987 PCE at 2).


Dr. Fu next examined Employee on January 4, 1988. He noted Employee did "quite well" over the Christmas holidays, but her lower back flared tip after she helped her mother move to another residence. (Fu January 4, 1988 report) . Dr. Fu also showed Employee her B‑200 test and "told her she has not given her full effort. She agrees that she did not give full effort because she was anticipating her back giving her problems." (id.). Dr. Fu told Employee to contact Mickey Andrew and get started with vocational rehabilitation. He also started her on physical therapy.


Andrew testified that vocational rehabilitation efforts consisted of a return‑to‑work program which was to begin part‑time on February 1, 1988 and progress to full‑time. (Andrew Dep. at 6‑7). According to Herb Turner, Employer's Director of operations for housekeeping and security, Andrew asked him to start Employee on a four‑hour‑a‑day basis and he agreed to do so. (Turner Dep. at 6). However, Andrew explained that "rather than starting her on a four‑hour shift as we do with a lot of other clients--that would create chaos with her particular kind of job, so Dr. Fu determined that we could do an eight‑hour shift, but could do it three days a week." (Id. at 7). Andrew indicated that the goal was to return Employee to full‑time work by her fourth week back on the job. (Id.) .
On January 22, 1988 Dr. Fu reviewed a job analysis (JA) and approved it but with specific modifications. Dr. Fu indicated that Employee could not lift any awkward or heavy loads. In addition, the JA indicated that the job required "minimal lifting of 30 to 50 pound weights with the "possibility of assistive [sic] devices for over 50 pounds." Dr. Fu indicated there was to be no lifting of these particular weights. Another requirement was pushing and pulling tasks including moving light tables and operating equipment such as vacuum cleaner, spin cleaners, and a buffer on a constant (more than 75 percent) basis. Dr. Fu noted that for the time being, these tasks should only be done on an occasional (up to 25 percent of the shift) basis. Moreover, Dr. Fu reduced the frequency of twisting/rotating tasks (described on the JA as "most activities including swinging a mop"), from constant to frequently (25 to 75 percent of the time). Finally, Dr. Fu wrote that Employee "needs slow reintroduction to job." (JA at 4).


On January 22, 1988 Andrew met with Herb Turner and Tricia Anderson, Benefits Specialist with Employer. During this meeting, the parties agreed on Employee's return‑to‑work schedule, noted above. In addition, Andrews wrote:

It was learned at the time of this conference that Ms. Carter had been terminated from her position with the School District. However, if she is able to successfully complete a Work Adjustment Program and demonstrate that she is fully capable of performing all tasks required of her job she would than he considered for rehire when an opening occurs.

(Andrew February 6, 1988 report).

Andrew also wrote that Employee would be required to "work the full job shift and will perform all tasks that are required. This is a non paid (program) and Ms. Carter's workers compensation benefits will continue." (Id. at 1). Andrew indicated Employee would work at East High School under the supervision of Willie Taylor, Operations Supervisor for the school District.


Employee worked for two days and returned to Dr. Fu on February 4, 1988. Employee complained of back and elbow pain and felt she was unable to handle her work. (Fu February 4, 1988 chart notes). Dr. Fu ordered a back "binder" for her and started her on Doloboid, a medication.


Dr. Fu also indicated Mickey Andrew called and stated Employer was doing its "best" to ease Employee back to work. Dr. Fu then noted:

I hope Jae OK can continue with this type of work hardening since she does have quite a bit of symptom magnification in addition to her not being fitted for the job and the demands of the job. As far as her work is concerned, I hope she does not do any heavy lifting be [sic] given a good success [sic] at least for a month's duration.

(Fu February 4, 1988 chart notes).


Andrew also indicated Employee complained of "increased pain" after she began working. Andrew observed Employee on the job and attributed some of Employee's difficulties to poor body mechanics. (Andrew Dep. at 8). For example, she observed Employee would pick up a desk and sweep and mop under it instead of moving the desk or row of desks and dusting the whole row, and then moving the desks back. (Id. at 9). Andrew gave Employee suggestions for better mechanics but acknowledged that it is difficult to change work habits. (Id. at 8).


Andrew stated Employee did not show up for all of her scheduled work days. (Id. at 10) Employee missed some Fridays and Mondays and indicated to Andrew that she had increased pain. (Id.). In addition, Employee sometimes left work early. (Id. at 9‑10). Andrew testified that Employee was "pretty good" about contacting her or Employer's supervisors when she felt unable to work. (Id, at 15).


Because of Employee's continuing pain complaints, her return‑to‑work program was slowed down to three days for the first month, four days a week for the second month, and five days a week in the third month, with physical therapy on alternating days. (Id. at 8‑9).


Regarding job modifications, Andrew testified that Employer would "occasionally" change some of Employee's tasks such as reducing the amount of her wet mopping and giving assistance with heavy items if someone was "handy." (Id. at 8‑10). Andrew asserted that Employee had been a good worker, and "it was important for her to return to this job because she has a poor command of English, and her earnings power in another kind of job was very poor." (Id. at 18) . Andrew also indicated that when Employee reported problems, she would schedule a conference with Employee and Dr. Fu who would explain to Employee why certain tasks she found difficult were within her ability. (Id. at 21). According to Andrew, Dr Fu explained to Employee that she may never be pain‑ free but that Employee needed to continue working to “obtain maximum endurance" and strength. (Id. at 23) . Andrew described Employee as "a little short lady, and I think sometimes when you're a little short person, sometimes it's a little more difficult." (Id. at 21).


On February 16, 1988 Employee reported to Dr. Fu with “multiple complaints of left shoulder pain, chest pain, upper back pain and right lateral epicondylitis." (Fu February 16, 1988 chart notes). Employee reported to Dr. Fu she was able to work but it gave her a lot of pain and discomfort. In addition, Dr. Fu noted that she "is bitterly complaining that she cannot use the mop and has to do that [sic] otherwise she cannot work." (Id.). Dr. Fu ordered a tennis elbow sleeve for her "so I can keep her going with her work. (id.), He also changed her medication to Xanax and Parafon Forte.


Employee continued to complain and Dr. Fu continued to allow her to participate in the return‑to‑work program. In his February 23, 1988 chart notes, Dr. Fu stated Employee just needed to "toughen up. Whenever she is immobilized in one area she is beginning to complain about other areas such as shoulders, lower back and mid‑back."


During Employee's return‑to‑work program, Willie Taylor, as her supervisor, completed work evaluation reports, generally on a weekly basis. in his February 29, 1988 report, Taylor noted Employee worked only one day the previous week and did not work at all the week before that. He noted she was "still willing to try and work," but still "complains of excessive pain practically all over." In his March 29, 1988 report, Taylor wrote that Employee worked the entire week without a problem or complaint, and "did good."
 Taylor also wrote: "Hopefully Employee will continue taking therapy and take it a little at a time until she becomes totally able and well again which I think she's capable." However, in his April 11, 1988 report, Taylor wrote that Employee “doesn't seem to have her full strength," but was still trying to do the job. Taylor testified that generally Employee would feel good when she reported for work on Mondays, but her pain complaints increased as the week progressed. (Taylor Dep. at 9).


On April 5, 1988 Employee and Mickey Andrew went to Dr. Fu who reported Employee was doing much better in her physical therapy program. However, Dr. Fu also noted that Employee "feels that she cannot do the full work and missed a couple of times at work and is at the point that she feels realistically she cannot handle it." (Fu April 5, 1988 chart notes). Dr. Fu ordered the use of a sled and low weights in physical therapy so Employee could begin pushing and pulling activities, and he ordered a swim program for generalized strengthening.


Dr. Fu met with Employee and Andrew again on April 19, 1988. Employee reported that she had made an appointment with Harry Reese, M.D. for a second opinion. Dr. Fu wrote that "it she does not want to pursue the work hardening program (although she is improving in that, however slow) I will also discontinue pending on whether she wants to pursue a vocational program at this time or not." (Fu April 19, 1988 chart notes). Dr. Fu then wrote a letter to Dr. Reese outlining Employee's medical history since the accident.


Mickey Andrew wrote a report of Employee's progress up to this point. (Andrew April 18, 1988 report). She noted that Employee had been unable to work more than three days per week and that her attendance had been sporadic. (Id. at 2) . Andrew also wrote a summary of the last meeting she had with Employee and Dr. Fu. She stated in part:

Mrs. Carter's possible change of physicians was discussed with Dr. Fu. He again discussed her medical condition, his plan of treatment, and how important her commitment to the treatment is. He also asked if she realized that starting a new program of treatment with a new physician requires that one step back a few steps and this may then extend the overall treatment time. He discussed with Mrs. Carter the importance of recognizing her goals and focusing on those goals during her recovery. Mrs. Carter indicated that she would think about it and she would contact him following her evaluation with Dr. Reese.

(Id. at 3).


One of Andrew's recommendations was to clarify Employee's present medical status, with Dr. Fu, "as it relates to continued vocational rehabilitation." (Id.). Dr. Fu wrote Andrew a letter dated April 28, 1988. In it, he stated he felt Employee had "the capability of resuming her occupation on a full‑time basis."


On April 25, 1988, Willie Taylor wrote his last evaluation report of Employee's return‑to‑work program. The report evaluated Employee's performance between April 18, 1988 and April 22, 1988. Regarding Employee's overall performance, Taylor wrote in pertinent part that "[s]he still showed interest in job. Having too many pains and not: able to work."


Dr. Reese examined Employee on April 22, 1988 and received Dr. Fu’s letter of referral on April 25, 1988. On May 3, 1988 he wrote a summary of his findings.
 Dr. Reese felt Employee "has some evidence to support the fact that she is truly uncomfortable." He felt she was a "hard charger" who may tend to over‑exert herself initially. He therefore recommended Employee be allowed to work four hours per day for two weeks, six hours per day for two weeks, and then eight hours per day. He also emphasized that he was not recommending light duty work for Employee, only limited hours for her initial return to work.


The next admissible medical report, completed by Dr Fu, is dated October 25, 1988. In it, Dr. Fu noted Employee had been treating with Dr. Reese who had "apparently . . . had her go through acupuncture as well as myotherapy. Dr. Fu also wrote:

She stated that she is still in the same state as she was after her accident. She still has back pain, shoulder discomfort, arm discomfort, leg problem and cannot ‑return to work and is not able to take care of her bills. Apparently her workers' comp. has been cut off.


Dr. Fu also stated Employee moved slowly and complained of diffuse pain in the upper 
She can still work and can return to a fulltime [sic] status but ease herself into it. I will be more than happy to work with the school district to see if they can give her a parttime (sic] status with the same 40 (hours per week) with half of the time being spent in a back exercise program as a transition to help her ease into a productive job situation. I wrote this out for' her. Essentially she has to decide on that since she is not disabled.

(Fu October 25, 1988 chart note).


Dr. Fu then wrote a note to G.A.B., Employer's adjuster: "Jae OK is requesting that she restart half time work with school district and (half) time to be spend [sic] in back exercise strengthening program for a total of 40 hours/week. I support this." (Fu October 25, 1988 note).


The next admissible medical evidence is a medical report of an examination done by Richard McEvoy, M.D. on February 2, 1989.
 Dr. McEvoy testified that he was provided with previous x‑rays done but not any previous medical reports. (McEvoy Dep. at 7). Dr. McEvoy's report states in pertinent part:

She has had pain in her back since about 1987 and she also has some pain in the right leg and buttock extending from the buttock down to the right lower leg ending above the ankle. She has apparently seen Dr. Reese in the past who has done several types of treatment including TENS unit and also obtained an MR scan, but she says she is not well. She has not been working for several months secondary to back pain. She says she has tried many medicines and also a corset for discomfort, nothing has helped. On exam she does not speak excellent English so it is a little hard for me to get her to understand what I am explaining but she does answer questions appropriately. She is able to walk around the room normally and heel and toe walking are normal. Straight leg raising causes mild back pain on the right: side at about 80 degrees. It is negative on the left. Her reflexes are completely normal. Sensation is completely normal. X‑rays are reviewed and they show a mild amount of claw spurring and degenerative changes throughout the lumbar spine. The MR scan is reviewed and it shows a very borderline spinal stenosis at L3‑4 and 4‑5 secondary to 'degenerative disc disease with mild protrusion. This protrusion is not bad enough to cause serious nerve impingement . . . to warrant decompression.

(McEvoy February 2, 1989 report).


Dr. McEvoy explained that the finding of pain on straight leg raising at 80 degrees indicates there is some pathology but not a high degree of pathology. (McEvoy Dep. at 8) . Dr. McEvoy diagnosed "low back pain syndrome secondary to degenerative disc disease." He recommended she continue with her corset and her exercises, and he started her on Feldene and Carafate. Dr. McEvoy also completed a form which indicated Employee was released to "full duty" work but was restricted from lifting over 30 pounds. (McEvoy February 2, 1989 letter "to whom it may concern.") . Dr. McEvoy later testified that this lifting restriction means Employee cannot lift 30 pounds even once during a work shift. (McEvoy Dep. at 10).


Dr. McEvoy was asked what he felt was the "best way" for Employee to increase her strength so she could lift more than 30 pounds. Dr. McEvoy replied that one way was "[t]o not be involved in litigation. (Id.) He also indicated that a gradual work hardening program, beginning with a four‑ hour day and increasing eventually up to eight hours, may help. (Id. at 12). In addition, he asserted physical therapy for four to six weeks may help to strengthen Employee's back muscles. (Id. at 13).


Dr. McEvoy's examination is the most recent medical record in this case. In any event, Employee returned to work with Employer, apparently after March 28, 1989. According to Herb Turner, Employee is working full time, and is doing her job well although she has complained a few times about having pain. (Turner Dep. at 7). Turner has not observed her working. (Id.). Turner reiterated that an employee must have a "release without restrictions" in order to work for Employer. (Id.). He added that he saw a work release from Dr. Fu. (Id. at 8).


At hearing, Jack Bauer, a custodial supervisor for Employer echoed that employees must have full unrestricted work releases in order to work for Employer, and Employer has no light duty work. He testified that he had supervised Employee in the past and considers her one of his better custodians. He noted that although she was short in stature, she was "quite inventive" and devised special tools to help her perform certain tasks. He testified that he observed her on two occasions since she has returned to work. He stated that Employee appeared in pain and was slower and more deliberate than when he supervised her before her injury. He also testified she works on the night custodial shift which is more difficult than day shift because several tasks must be completed in a specific time. He added that a custodian may need to move heavy objects or lift objects weighing more than 30 pounds.


On one of the occasions he observed her, Bauer said he told Employee she was using the vacuum cleaner well. Bauer stated Employee told him she felt better that day because it was a Monday and she had been able to rest on the weekend. Employee testified at hearing that before her injury, she had no problem doing her job. She testified her health did not improve during the work hardening program and, she mentioned this to Dr. Fu and Mickey Andrew. She asserted she left the care of Dr. Fu because he did not treat her right and she did not trust the doctor. She stated that she returned to work because she was unable to get welfare or unemployment benefits, and she has two daughters to support financially. In addition, she testified she clan work but it bothers her. She asserted day shift is better than night shift because she can "goof" during the day and rest if she develops pain. She testified she still has back, shoulder and elbow pain, and she can hardly walk at night.


Per our post‑hearing order, Employee was examined by Kurt Merkel, M.D., a Fairbanks orthopedic specialist. Dr. Merkel noted Employee was an "oriental lady" who was somewhat difficult to communicate with. (Merkel July 6, 1989 report at 1). Dr. Fu reviewed her medical history and examined her, noting she was four feet seven inches tall and weighed 120 pounds. Dr. Merkel found some tenderness over the posterior superior iliac spine on the right and to a lesser degree on the left, and some very minimal mild spasm in the lumbar spine. Otherwise, his examination was essentially unremarkable.


Dr. Merkel also performed an ergometric strength test. He testified that the results of the test indicated that Employee was for some reason either magnifying or exaggerating her symptoms. This was reflected in the inconsistencies found in the testing.


Dr. Merkel diagnosed lumbosacral strain with degenerative disc disease, and he recommended that Employee not lift over 25 pounds. He explained in his deposition:

Q. You can go ahead and answer by question, Doctor. The report says you would not have her lift over 25 pounds. The reason I ask that, Dr. McEvoy had previously restricted her to 30 pounds. Are you agreeing or disagreeing with what Dr. McEvoy previously restricted her to?

A. What I'm saying is this: When one's looking at the ergometric strength test, there would be what would be considered inconsistencies. in other words, she, the tests expect her to be able to lift more. Even though I believe she was able to lift more, the results of the tests show that she should be able to lift at least 25 pounds safely. That's why I put the 25 pounds as a lifting restriction. I believe she's able to do more than that because I think that she did not do as well on the test as she physically was able to do. She's not malingering or not trying, she's either fearful of reinjury or perhaps has a low threshold of pain and stopped. So that's the reason for 25 pounds. I'm sure that's why I put 25 pounds.

(Merkel Dep. at 10‑11).


Dr. Merkel also stated Employee could try to lift more than 30 or 40 pounds to see if she could tolerate it. (Id. at 11). Dr. Merkel asserted Employee should be able to return to her job as janitor, and he felt, based an his review of the records, that there was nothing that would have prevented her from returning to work as early as March 1988.


Dr. Merkel testified that the most important factor indicating Employee can do her job is her ability to perform the work since her return to work on March 28, 1989. (Id. at 13). However, he later pointed out that another important factor is whether Employee is having pain while working. (Id. at 15). He testified that depending on the nature of the pain, Employer may need to modify some work tasks. (Id.).


Employee requests TTD benefits from April 28, 1988 to March 28, 1989. She argues that she was suffering too much pain and was physically unable to perform her janitorial tasks during this period. She asserts that Employer required her to have a full work release which had not been given to her during this time. She also asserts that her poor command of the English language somehow affected her ability to deal with her injury.


Employer argues that Employee was not disabled during the period. Moreover, in its pleadings, Employer asserted it may have overpaid Employee for the week April 28, 1988 to May 6, 1988. Employer contends Employee was released to work. Further, Employer argues that although Employee may be in some pain, she should still be able to perform her custodial duties. Employer also argues that once a person injures her back, she cannot expect to be pain‑free the rest of her life.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Disability

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co.., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can he diagnosed as a permanent partial disability

17 Alaska at 666 (citations omitted) . In Vetter v. Alaska Workmen’s Compensation Board, 524 P. 2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in  original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, At least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 301 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


After carefully reviewing the evidence in this matter, including the medical report and deposition of Dr. Merkel, we find that a preponderance of this evidence indicates Employee was unable, during the period in dispute, to perform the janitorial duties she did when she was injured. We realize that Dr. Fu stated in his April 28, 1988 letter to Mickey Andrew that Employee was capable of returning to her job on a full‑time basis. However, we find this report inconsistent with Employee's testimony that she was unable to work at that time, and also Willie Taylor's evaluation reports indicating Employee was having "too many pains to work." Further, Dr. Reese's report of his April 22, 1988 examination of Employee suggests Employee was unable to return to her job on a full‑time basis.


Admittedly, Dr. Fu asserted Employee exaggerated her symptoms in her early December 1987 8‑200 strength test. In addition, Dr. Merkel concluded that Employee also magnified or exaggerated her symptoms when she performed the ergometric strength test he gave her in July 1989. However, neither of these doctors believed Employee was malingering or was faking her symptoms. In fact, Dr. Merkel asserted Employee was fearful of reinjury or simply had a low pain threshold.


On the other hand, the medical reports in general indicate Employee has exhibited excessive pain behavior. Her physical examinations by the various physicians have been essentially normal, and her subjective complaints have exceeded the physicians' objective findings, at least since the reports indicate her compression fracture had healed.


Nonetheless, we find Employee's pain complaints were sincere, and she experienced significant pain, at times, in attempting to perform her janitorial tasks. These pain complaints were seemingly ignored by Dr. Fu.


We further find that although Dr. Fu had placed a number of restrictions on Employee, as reflected by his notes on the job analysis (JA), Employer made little effort to modify Employee's job duties as directed by Dr. Fu. There is no specific evidence Employer restricted Employee's job tasks as recommended by Dr. Fu. In addition, Herb Turner and other employees indicated that Employee could not return to work unless she had a full release. Moreover, it appears Dr.‑Fu never modified these restrictions until he gave Employee a full work release after she began treating with Dr. Reese.


Furthermore, we find Dr. Fu’s April 28, 1988 full work release inconsistent with the other evidence on Employee's condition at that time, including Employee's significant pain complaints, Willie Taylor's reports, and Dr. Reese's conclusion Employee was "uncomfortable" and should be restricted to half‑time work. in addition, we find Dr. Fu’s October 25, 1988 report and the note to G.A.B. ambiguous. In these memoranda, he states Employee is not disabled; yet, he supports a half‑time job and half‑time physical therapy program for Employee. Based on this ambiguity, we construe this evidence in Employee's favor. Miller v.
ITT Arctic Services, 577 P.2d 1044 (Alaska 1978).


We note Dr. Merkel indicated Employee could have worked at her job during the period in dispute here. However, his testimony suggests he was unaware of the pain Employee experienced and reported during her attempted back‑to‑work program. He suggested her job may need to be modified to alleviate some of these complaints.


In summary, we believe Employee would have been able to perform her job if it had been modified as directed by Dr. Fu. Moreover, we find that Employee would have made more progress if she had been allowed to work four hours per day as initially contemplated by Dr. Fu and Mickey Andrew. Dr. Reese also suggested that Employee could return to work beginning with a four‑hour day.


We conclude that, taken as a whole, the evidence indicates Employee's healing period from her June 1987 injury had not ended during the period in dispute here. We further conclude, by a preponderance of the evidence, that Employee was in capable of performing her janitorial work during this period. Although she had been given partial, restricted work releases by Drs. Reese, Fu and McEvoy, there was no part‑time work available within her restrictions. Mickey Andrew's reports indicate Employee's work history consisted of her janitorial job with Employer since 1981, and possibly a job in a restaurant. (Andrew November 30, 1987 report at 3‑4). Given Employee's limited English skills, her limited work history, Employee's only return‑to‑work option was her custodial job with Employer. Moreover, Employer's goal was to put Employee through a work‑hardening process and get her back to work as a full‑time janitor. Employer made it clear there was no half‑time work available. Accordingly, since there is no evidence Employee was able or qualified to perform other types of work, and since she was unable to perform her full‑time job we find Employee had no earning capacity during the disputed period. Therefore, we find Employee was wholly unable to work and was thus eligible for temporary total disability (TTD) benefits.


We note Employee returned to work in late March 1989. Although she has reported some pain, she is able to perform her work now. We suspect that the period of rest, before her return to work, helped heal her condition.

II. Attorney's Fees, Costs and Interest

Employee requested actual attorney's fees in this case. We find that Employee retained an attorney who was successful in getting Employee the benefits she requested in her claim. We further find Employer controverted Employee's claim.

Accordingly, we award attorney's fees under AS 23.30.145(a). Employee shall submit an affidavit of fees to Employer for payment. We retain jurisdiction to determine a specific amount of fees if the parties cannot agree on the appropriate amount of fees.


In addition, we find that reasonable costs are warranted here, and we award Employee these costs in accordance with AS 23.30.145 and 8 AAC 45.180. Employee shall also submit an affidavit of these costs to Employer for payment.


Finally, under Land & Marine Rental Company v. Rawls, 686 P. 2d 1187 (Alaska 1984), we award Employee interest. Employer shall pay this interest as allowed under AS 45.45.010.

ORDER

1. Employer shall pay Employee temporary total disability benefits from April 28, 1988 to March 28, 1989.


2. Employer shall pay attorney's fees, costs and interest in accordance with this decision.


Dated at Anchorage, Alaska, this 20th day of October, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

/s/ D.F. Smith
Darrell F. Smith, Member

MRT/mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Jae Ok Carter, employee/applicant; v. Anchorage School District, (Self‑Insured), employer/defendant; Case No. 8711159; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of October, 1989.

Ginny Lyman, Clerk

SNO

� Employee testified she never had a back or neck problem before her work injury. (Employee Dep. at 7�8).





� The record is unclear on why Employee decided to stop treating with Dr. Morgan and start treating with Dr. Fu. Mickey Andrew, the rehabilitation counselor in this case, testified her rehabilitation firm arranged for an evaluation by Dr. Fu. (Andrew Dep. at 6).





� Morris Horning, M.D., performed the B�200 test. On April 17, 1989 Employee filed a request to cross�examine Dr. Horning under Commercial Union Company v. Smallwood, 550 P.2d 1261 (Alaska 1976). Employee also objected to the introduction of Dr. Horning's report into evidence.





� Psychological counseling has never been provided.





� After examining Employee on March 21, 1988 Dr. Fu wrote that although Employee was still having pain and discomfort, she felt much better. He also noted the xanax was helping, and he wanted to continue Employee on anti�inflammatories to avoid any back flare�ups. (Fu March 21, 1988 chart notes).





� On April 12, 1989 Employer filed a "Notice of Intent to Rely," which included "complete medical records from Dr. FU." Dr. Reese's May 3, 1988 report was included in these records. Also on April 12, 1989, Employer filed an objection to Dr. Reese's medical records and a request to cross�examine Dr. Reese, who did not testify at hearing. We find that by including Dr. Reese's May 3, 1988 report in its "Notice of Intent to Rely," Employer effectively waived its right to cross�examine Dr. Reese on this specific report. Further, Employer also objected to the introduction of the medical reports of Won Shil Park, M.D., who also treated Employee periodically in 1988. We have not considered these reports in our decision.





� Dr. McEvoy testified that Employee was referred to him by a "Dr. Chung." (McEvoy Dep. at 6).








