ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

ROBERT VAN DUINEN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8100066



)
AWCB Decision No. 89-0282


v.
)



)
Filed with AWCB Anchorage

PARKER DRILLING COMPANY,
)
October 20, 1989



)


Employer,
)



)


and
)



)

COMMERCIAL UNION ASSURANCE CO)



)


Insurer,
)


Defendants.
)



)


This claim was heard at Anchorage, Alaska on August 24, 1989. Employee was not present, but was represented by attorney Joseph Kalamarides. Defendants were represented by attorney Meredith Ahearn. On September 15, 1989, we issued an interlocutory decision and order reopening the record. Additional evidence was submitted by Defendants at a September 29, 1989, post‑hearing conference with the designated chairman; the parties waived the opportunity to submit additional written arguments.


The additional evidence submitted by Defendants alerted the designated chairman that the Board's file, which had been reproduced from the Board's microfilmed records, was not complete. Additional documents were requested from the Board's microfilmed records. These documents were received and copies were provided to the parties. The record then reclosed. The claim was ready for decision on October 19, 1989, our first meeting after reclosing the record.

ISSUES

I. Is Employee's claim barred by the statute of limitations?


a. Did Defendants' payment of medical benefits extend the statute of limitations?


b. When did or should have Employee known he was permanently totally disabled?


c. Does laches bar Employee's claim?

II. Is Employee entitled to statutory minimum attorney's fees and costs?

SUMMARY OF THE EVIDENCE AND PROCEEDINGS

It is undisputed that Employee was injured on September 8, 1974, while working for Employer as a roustabout. He has not been employed since that injury. Until his injury, he had worked all of his life at jobs requiring heavy labor. Employee, who is 59 years old, recently testified he has a sixth‑grade education. (Van Duinen July 28, 1989, Dep. at 16). He previously testified he had completed high school mid‑way through the tenth grade. (Van Duinen August 11, 1982, Dep. at 11). Apparently he does a lot of reading, or at least did so in 1982. (Id. at 51).


Employee was injured when he stepped on a pallet of mud and slid, injuring his left knee and thigh. He was initially treated in Soldotna, Alaska, by Paul Isaak, M.D. Later he sought care from Declan Nolan, M.D., in Anchorage, Alaska. subsequently he moved to Arizona where he saw his family physician, H.C. Purtzer, D.O., who referred him to Robert Barbosa, D.O., an osteopathic bone surgeon.


On November 20, 1974, Dr. Barbosa performed a total knee arthroplasty. Employee developed thrombophlebitis after the operation, a condition for which he subsequently received treatment several times.


On July 17, 1975, Dr. Barbosa released Employee to return to work without restriction. On August 14, 1975, Defendants paid Employee permanent partial disability benefits of $15,120.00 in a lump sum for the 75% impairment to his leg. (August 19, 1975 Final Compensation Report).


Employee returned to Dr. Barbosa July 7, 1975, November 24, 1975, and December 22, 1975, with complaints of pain and instability in the knee. Defendants wrote to Dr. Barbosa on November 6, 1975, and stated:

Please be advised that Mr. Van Duinen was given a settlement covering his future time loss from work, however, this had nothing to do with the medical expenses. in accordance with Alaska State Law, any medical expenses incurred . . . which are definitely related to his occupational injury of 9‑8‑75 will be borne by the insurance carrier.


On December 22, 1975, Dr. Barbosa again released Employee without restriction. Employee continued to experience difficulties and consulted Dr. Barbosa as well as Dr. Purtzer. On March 11, 1976, Employee filed for benefits under the Social Security Act. In his application he indicated he was disabled because of his left leg. (Application for Disability Insurance Benefits). On June 7, 1976, he was awarded benefits from the Social Security Administration (SSA) . He continues to receive those benefits. (Disability Determination and Transmittal; van Duinen Dep. July 28,1989,  p. 9‑ 10).


In April 1976 Dr. Barbosa noted Employee was not working. On May 5, 1977, Dr. Purtzer reported Employee was disabled and could not return to work for an undetermined time.


Employee fell in his driveway on November 14, 1979. He reported his knee buckled and he fell. He was treated by Carlos deCastro, M.D., who diagnosed a supracondylar fracture of the left femur and a fracture of the left lateral tibial plateau with extension into the total knee tibial component. He was placed in traction for almost two months and then placed in a long leg cast. On September 8, 1980, Dr. deCastro reported "typical non‑union of the fractured femur." He recommended a bone graft and internal fixation. Instead of following Dr. deCastro's advice, Employee returned to Dr. Barbosa for care. (Van Duinen v. Parker Drilling Co, AWCB Decision No. 83‑0029 at 3 4 (January 31, 1983)).


Dr. Barbosa performed an open reduction and internal fixation of the fracture of the femur on November 12, 1980. The doctor noted a total nonunion. He estimated that Employee would require revision of the left knee after the femur completely healed. Employee's recovery was interrupted by a fall in January 1981 in which he broke his cast and was briefly rehospitalized. He also suffered intermittent period of severe swelling of the lower extremity. (Id. at 4).


Employee sought payment from Defendants for the costs of replacing the total knee arthroplasty which was fractured in the November 1979 fall. Employer disputed paying the medical expenses for the second knee replacement, and refused to pay any of the expenses. (Id.). Defendants had an adjuster interview Employee at the hospital and take a recorded statement in February 1981. There is no indication that Employee was represented at that time. In that statement, Employee indicated that he was working part‑time to supplement his SSA benefits. Employee also told the person taking his statement that he "anticipates walking at some later date and again attempting to support himself . . . .” (Van Duinen August 11, 1982, Dep., Exhibit). However, on April 30, 1981, Employee wrote clarification to the statement, saying, "I have not worked since 9‑8‑74."


Defendants apparently filed a notice of controversion on November 25, 1981.
 Employee apparently then retained attorney William Erwin to represent him. Employee filed a claim on April 7, 1982 for medical benefits and "further PPD.” (Application for Adjustment of Claim, April 7, 1982). At the time the claim was filed, Erwin requested a copy of our records. After receiving the records, Erwin wrote to our staff on April 16, 1982, stating in part: "Because the materials I received did not include a copy of a compromise and release, would you please recheck your file and inform me whether or not such an agreement was filed and approved by the Board." A member of our staff responded in writing that "we do not find a compromise & release ‑ ‑ sent you all we have. Was there really a C&R signed on this. If so give us the date and we will look again."


Employee's attorney and Defendants' attorney attended a prehearing with board member Kris Knudsen, the Commissioner of Labor's designee, on July 15, 1982. Knudsen's pre‑hearing conference summary indicated Employee was requesting permanent total disability (PTD) benefits, permanent partial disability (PPD) benefits, medical costs, compensation rate (average weekly wage adjustment), and there was a "window period problem." A hearing date of October 27, 1982 was set at the prehearing. A copy of the summary was mailed to the parties. At the bottom of the summary in capital letters it states, "If the above does not conform to your understanding of the agreements reached at the prehearing, written objection should be filed within 10 days of the date of this summary. Our file does not‑ contain an objection to the pre‑hearing summary.


Employee's claim was not heard on October 27, 1982. Instead it was heard January 19, 1983. At the hearing the only issue presented was his claim for further medical expenses. There is no indication why the other issues were not presented. The Board found the 1974 injury to be the cause of Employee's condition and ordered Defendants to provide additional medical treatment. Van Duinen, AWCB Decision No. 83‑0029 (January 31, 1983). In discussing the medical evidence, the Board noted the conflicting evidence on replacement versus a fusion.

Describing the anticipated results of the surgery, Dr. Barbosa stated the employee "will probably develop phlebitis against," (Barbosa Depo. p. 21). Although realistically the employee could not return to work as a oil rig worker, he will be able to use the leg again. (Barbosa Depo. p. 22). He will have the "motion he had before" and his knee will be more stable. (Barbosa Depo. pp. 41, 44). It is "feasible" he could walk a mile, it is "possible" he could walk a few hundred yards. (Barbosa Depo. p. 44). His resulting permanent physical impairment would be 75% of the leg, (Barbosa Depo. p. 42), but he would be able to perform nonstrenuous work. (Barbosa Dep. p. 46).

Bruce Mallin, M.D., is an orthopedic surgeon who examined the employee at the defendants' request on August 19, 1982, Dr; Mallin also reviewed the employee's medical records and obtained new x‑rays . . . .

A fusion, Dr. Mallin testified, if successful, will leave the employee's leg short, but painless, stable, and long‑lasting. It won't wear out, and it doesn't require strong muscles to maintain the stability. It  would enhance his ability to work, although he would be left with some degree of permanent functional impairment. (Mallin, Depo. pp. 34‑39).

(Id. at 5 ‑ 6).


The Board also noted Employee's testimony:

The employee testified he was never told the artificial knee would not last. He believes he will be able to work as a mason again with a replacement. He believes he had a very satisfactory result from the first arthroplasty. He minimizes the danger of infection.

(Id. at 7).


The Board discussed the decision to remove Employee from the care of his choice of physician:

We must weigh the value of achieving the maximum vocational  rehabilitation through Board 
direction of the nature  and quality of medical treatment against the values  inherent in the confidential relationship between an employee and his chosen physician. . . .

The medical evidence is unanimous that something must be done to restore function to the employee's left leg. Dr. Mallin and Dr. Barbosa disagree as to what should be done. Dr. Mallin does not state Dr. Barbosa’s proposal is medically irresponsible or harmful to the employee. He states that in his opinion the employee is not now, nor ever was, a candidate for total knee arthroplasty. He does not believe the proposed treatment is appropriate. But, there is no evidence undermining Dr. Barbosa's competency, medical knowledge, or qualifications, although Dr. Mallin certainly questioned Dr, Barbosa’s medical judgement to implant a total knee arthroplasty in 1974 or now. We do not find evidence in Dr. Barbosa's testimony that a total knee arthroplasty will leave the employee worse off than he is at present.

(Id. at 8).


On October 4, 1983, Dr. Barbosa performed a second knee replacement operation. The initial progress Went well. However, on August 28, 1985, Dr. Barbosa reported that the x‑rays and physical findings were compatible with that of the loosening of the prothesis. At that time he was considering a revision of the left tibia prothesis or an arthrodesis of the knee. On November 21, 1985, Dr. Barbosa performed a total amputation above the left knee. (Barbosa Discharge Summary, December 1, 1985). After the amputation Employee experienced infections which were eventually controlled, and he was fitted with a prothesis. (Barbosa January 11, 1986 Summary; Barbosa October 24, 1986 Progress Note).


In a letter dated February 6, 1987, to the Arizona Department of Economic Security, Dr. Barbosa reported that Employee had three problems. The left leg amputation, thrombophlebitis and chronic obstructive pulmonary disease. Dr. Barbosa believed Employee was not a candidate to return to any form of gainful employment. He believed Employee was permanently disabled from his pulmonary status and from his lower left extremity.


Employee testified about his hopes to return to work:

Q. All right. In 1987, Dr. Barbosa wrote a letter to the Arizona disability people indicating that you were unable to work. Did he discuss that with you at that time?

A. Yes, he sure did. . . .

Q. And up until that time, did you -- up to that point, had you entertained hopes of returning to the labor market?

A. That's right, I did.

Q. Okay. And after that time, did you feel you could return to [the] labor market?

A. I figured I always could. In fact, I never could have got through all this damn misery that I went through.

. . . .

Q. And after you talked to the doctor about that, did the -- did your opinion change as to your feelings about returning to work?

A. Well, I knew I never would, but still you always hold back In your mind that maybe it might happen you could.

Q. All right. Okay. But prior to that time, had anyone every told you that physically you couldn't return to work?

A. Not that -- not in what I knew.

Q. Okay.

A. Which was oil field, heavy equipment, or mason work.

Q. Okay. Had anyone ever sat you down, like Dr. Barbosa did in 187, and told you that you couldn’t do any kind of work?

A. Yeah because when he put that last knee joint in, he said the most I'd ever pick up would be 25 pounds.

Q. Uh‑huh (affirmative).

A. And so I'm not educated enough to do anything but heavy construction. So yet, I knew -- I mean, held -- him and I sat down and talked it over that my working days is over.

Q. All right. In 1987 when he wrote that letter, did he discuss you about vocal -- vocational rehab or anything like that?

A. I don't believe he did sir. I really don't think that he said about going -- try and learn something else.

Q. Okay.

A. He knew I was -- had a hell of time writing my own name, and that -- well, there just ain't no job for a person like me.

Q. Okay.

A. But I don't think that he ever figured that I'd go on. I mean, you know, he didn’t talk -- I don't think he said I'd never go -- he'd told me I'd never do more -- no more that kind of work I knew.

Q. All right. And up until that time had you --had you felt that you might be able to work if you could find a job?

A. Yes, I did.

Q. Okay. After that time, did you have the same feelings?

A. No, after that time, you always had the worst. That maybe you would get a job, somebody would hire you, but we all know better than that.

(Id. at 18 ‑ 20).


On cross‑examination Employee testified:

Q. And prior to 1987, had you ever talked to anyone about being able to work again, any medical pers -- person that you recall?

A. No, I sure don't. I just always figured in my mind that some day I'd be able to.

Q. Why did you figure that some day you would be able to?

A. 'Cause you always figure you're gonna get better.

. . . .

Q. Do you think this was a realistic hope or this was just sort of a hope that everybody has, that something will happen, to get better?

A. I don’t think there's anything realistic about it. I think it was just a hope.

(Id. at 23).


Employee contends it was not until Dr. Barbosa' February 1987 letter that he know he could never return to work. Therefore, his claim filed on September 29, 1988, was within two years after he knew he was permanently and totally disabled. Alternately, Employee contends that he received medical treatment at Defendants' expense. Under AS 23.30.105(a) he should have two years from the date of last payment of medical benefits to file a claim for additional disability benefits. Accordingly, he alleges his claim for PTD benefits was timely.


Defendants contend Employee knew or should have known of the nature of his disability, its relation to his employment, and its seriousness ever since he was first injured. Defendants argue that Employee had two years from the date of last payment of benefits to file his claim for PTD. Even if the lump‑sum PPD payment made on August 14, 1975, was extended based on a weekly payout, the PPD benefits would have been paid in full by early 1980. Therefore, Employee's claim should have been filed by early 1982. Also, Defendants contend that since the statute of limitations for filing a claim had expired by the time the Board ordered the payment of additional medical benefits, the statute of limitations was not revived. Finally, Defendants argue that Employee's claim is barred by laches. Defendants contend that they have been prejudiced by Van Duinen's failure to timely claim benefits because they were not able to do a timely rehabilitation evaluation. Defendants contend that Employee's "condition has deteriorated to such a state now that any rehabilitation efforts would in all probability be futile. However, in 1976 while he was experiencing difficulties and had certain limitations, the employer may have had an opportunity to rehabilitate" him. (Defendants, Hearing Brief at 15).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

IS EMPLOYEE'S CLAIM BARRED BY THE STATUTE OF LIMITATIONS?


a. Does Defendants, payment of medical benefits extend the statute of limitations?


Until its amendment on July 1, 1988, AS 23.30.105(a) provided in part:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature or his disability and its relation to his employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of the injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has 
been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The four‑year time limit for filing claims in the second sentence of subsection 105(a) was rendered inapplicable by the Supreme Court in W.R. Grasle v. AWCB, 517 P.2d 999 (Alaska 1974). The remainder of this subsection provides a two‑year limit for the filing of claims from the injury, the disablement, or the manifestation of a latent defect, whichever comes last. Id.


AS 23.30.095(a) provides in part:

The employer shall furnish medical, surgical, and other attendance or treatment . . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. it shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. . . .


Employee does not contend his condition was latent. His argument is that he did not know of the nature of his injury and that it would cause permanent total disability until 1987. Thus, his claim in 1988 was timely. Alternately he contends his claim is timely because it was filed within two years after the last payment of medical benefits and, therefore, it is timely.


We have long held that the Act provides two different statute of limitations; AS 23.30.105(a) prescribes the time limit in which to file a claim for disability benefits while AS 23.30.095 prescribes the time limits for filing a claim for medical benefits. James  v. City of Fairbanks, AWCB Decision No. 85‑0357 (December 13, 1985); Lee v. Fluor Alaska, AWCB Decision No. 870096 (April 17, 1987); Simpson v. Kiewit‑Groves, AWCB Decision No. 88‑0145 (May 31, 1988). This interpretation is based upon the fact that subsection 105(a) uses the phrase "right to compensation for disability" and subsection 95(a) authorizes us to award medical care beyond two years after the date of injury. Also, the terms 'compensation" and "medical and related benefits" are defined separately in AS 23.30.265(8) and (20). Our interpretation was recently codified by the 1988 amendment to subsection 105(a).


Although we are sympathetic to Employee's situation, that alone does not justify changing our previous and long‑standing interpretation of former subsection 105(a). we conclude Defendants' payment of Employee's medical expenses in accordance with our January 31, 1983, decision and order did not extend the statute of limitations. This would be especially true if the statute of limitations had already run by the time he received the additional medical care. 2b A. Larson, The Law of Workmen's Compensation Section 78.43(I), p. 15‑272.50 (1988).


b. When should employee have known of he was permanently and totally disabled?


In Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska 1987) the court stated:

If the employer chooses to controvert, the worker generally must file a claim and request a hearing within two years after gaining knowledge of his disability. If the employer does not controvert the claim, the worker may file a claim for adjustment at any time until two years after the date of his last payment. AS 23.30.105(a).


It appears that when compensation benefits have been voluntarily paid and are terminated without a notice of controversion being filed, a claim must be filed within two years after the date of last payment, unless there is a latent defect. Because Employee was voluntarily paid compensation benefits, we conclude he must have filed his claim within two years of the date of last payment of compensation in order to be timely under AS 23.30.105(a).


We find Employee was injured in 1974. He was continuously disabled thereafter. He received a lump‑sum permanent PPD payment on August 14, 1975. Extending this over the period of time to pay the $65.00 per week benefit in bi‑weekly installments (as required by AS 23.30.155), the lump sum payment would have continued until February 3, 1980. Therefore, Employee would have had until February 3, 1982, to file his claim. Employee argues his 1988 claim was timely as it was filed within two years of the time he knew he was permanently and totally disabled. However, we find Employee had filed a claim for permanent total disability benefits before the 1988 claim.


We find his first claim for further compensation was filed in April 1982. Even at that time, it was beyond the two‑year period in which to file a claim after the last payment of compensation.
 However, although the claim was not timely and although Employee acknowledges his condition was not latent, we find there is a reason to extend the statute of limitations.


As indicated above, it appears Defendants lead Employee to believe his claim had been settled. In 1975 they wrote to his doctor and told him Employee had been paid a settlement. Erwin's April 16, 1982, letter indicates Defendants had told Employee that the PPD payment had settled his case. Employee's belief that his time loss benefits had been settled and he was not entitled to anything but further medical care, could cause him to not file a claim since doing so would be pointless.


In some jurisdictions, certain action and statements by the employer have estopped the employer from invoking the statute of limitations. 2B Larson, Section 78.45, at 15‑302 to 15‑323. We have previously adopted this view. Weeks v. Western Airlines, Inc., AWCB 82‑0227 (Oct. 4, 1982). However, only certain actions by the employer estop it from claiming the protection of the statute of limitations.


In Weeks we followed those jurisdictions in which the employer is stopped from raising the statute of limitations because the employer's representations "lulled" the employee into believing that no claim would be necessary. of course, this case does not involve representations that could have "lulled" Employee into believing it was unnecessary to file a claim.


Professor Larson notes that five states have adopted the position that a late claim should be excused when the employer's action misled the employee into thinking he had no claim, while one state has taken the position that this should be treated as a denial of compensation, and the employee should not have been misled. Professor Larson does not discuss which is the better reasoned view. 2B Larson, Section 78.45, at 15‑327 to 15‑327.


We note that the Alaska Supreme Court has stated that, "[W]hile the defense of the statute of limitations is a legitimate one, it is not generally favored by the courts. As the Supreme Court of Washington has noted, ‘[T]he statute of limitations is not such a meritorious defense that either the law or the facts should be strained in aid of it.’” Safeco Insurance Company of America v. Honeywell, Inc., 639 P.2d 996, 1001 (Alaska 1981) (quoting Guy F. Atkinson Company v. State, 403 P.2d 880 (Washington 1965)).


Given this philosophy, we conclude we should adopt the view that if the employer misrepresents, whether negligently or intentionally, to the employee that there is no claim, the employer should be estopped from invoking the statute of limitations. Although the evidence of Defendants' representations is meager, we find there is sufficient evidence to establish misrepresentation, although only negligent and not intentional. We find that Defendants told Dr. Barbosa in their November 6, 1975, letter that Employee had been "given a settlement covering future time loss from work." Employee's first attorney also believed that Employee had settled his claim until the attorney learned there was no release agreement in our record. We find that Defendants lead Employee to believe he had been given a settlement that covered his future time loss benefits. Clearly, it was not a settlement, and it did not cover all his future lost time from work. Employee, thinking he had no more compensation coming, had no reason to file a claim until Defendants refused to pay his medical benefits.


In April 1982 Employee did file a claim for "further PPD." Although Employee did not claim PTD benefits, we find neither AS 23.30.105(a) nor our regulations as they existed in April 1982 required precisely claiming a particular type of permanent benefit.
 We conclude claiming further permanent partial benefits is adequate to constitute a claim including permanent total benefits.
 Furthermore even if such precision was required, we find that at the July 12, 1982, prehearing a Board member amended the claim to include a request for PTD.


Although Employee filed a claim in 1982, the only issue heard by the Board in 1983 was his claim for medical benefits. Clearly, he has not diligently pursued his requests for other benefits. However, at the time Employee filed the claim, AS 23.30.110(c) did not require requesting a hearing within two years after controversion. in addition, after the amendment to subsection 110(c) on July 1, 1982, requiring a hearing to be requested within two years after controversion, Defendants did not file a controversion of Employee's claim. Therefore, Defendants cannot claim the benefit of the present version of AS 23.30.110(c). See Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947 (Alaska 1989).


c. Does laches bar Employee’s claim?


Equitable doctrines, such as waiver and laches, are available defenses in workers' compensation proceedings. Coffey V. Rogers and Babler, AWCB Decision go. 87‑0081 (March 31, 1987); Accord Phillips v. Houston, 3AN‑84‑10275 CI (Alaska Super. Ct., November 26, 1985). Laches is a balancing of the equities in a case to determine whether the plaintiff is guilty of an unreasonable and unfair delay. Pavlik v. State, 637 P.2d 1045, 1048 (Alaska 1981); Concerned Citizens of South Kenai Peninsula v. Kenai‑Peninsula Borough, 527 P.2d 447, 457 (Alaska 1974).


In Straight v. Hill, 622 P.2d 425, 427 (Alaska 1981), the Supreme Court said, "To successfully assert the defense of laches the defendant must show: 1) that the delay by the plaintiff was unreasonable and unexcusable; and 2) that undue prejudice to the defendant resulted from the delay."


In Jones v. Fluor Alaska, 3AN‑86‑8559 CI (Alaska Super. Ct. 1987), the court stated:

The defense of laches should rarely, if ever, be considered by the Board. Our Supreme Court has said that the defense of laches should be limited to equitable actions. When a party is seeking to enforce a legal right as opposed to invoking the discretionary equitable relief of the courts, the applicable statute of limitations should serve as the sole line of demarcation for the assertion of the right. Kodiak Electric Association v. Delavalve Turbine, Inc. 694 P.2d 150, 157 (Alaska 1985). While this decision does not govern compensation procedures, court holdings do not favor the laches defense.

(Id. at 5).


In this case, AS 23.30.105(a) provides a specific statute of limitations. According to Jones, it is not appropriate to apply an equitable remedy when a legal pro‑vision is available. Therefore, we conclude we should not apply laches to Employee's claim.


If we were to apply laches, we would find the claim is not barred. Defendants immediately knew of the injury, should have paid benefits until early 1980, knew of the subsequent problems that resulted in the second knee replacement shortly after they occurred in 1979, and knew of Employee's continuing difficulty thereafter.


Defendants argue that Employee's delay has prevented them from timely providing rehabilitation benefits. Clearly, Defendants, more so than Employee, were in a position to realize
Employee's need for rehabilitation assistance in 1975 when his leg injury was rated at 75 percent permanent partial impairment. Defendants were aware of Employee's continuing problems thereafter from the medical reports submitted by Employee's doctors. There was nothing that prevented them from providing vocational rehabilitation assistance. After Employee filed a claim for further benefits in 1982, Defendants did nothing. Clearly his future employability was at issue at the time of the 1983 hearing before the Board. Furthermore, there is little evidence to indicate that rehabilitation would have been any more successful had efforts begun earlier.


Accordingly, we find that if Employee did unreasonably delay in filing his claim, there is no showing of undue prejudice to Defendants as they were aware of Employee's condition as it progressed and could have taken any action they considered appropriate. Therefore, we conclude neither AS 23.30.105(a) or laches bars Employee's claim for PTD benefits. As Defendants did not dispute Employee's status as permanently, totally disabled, we award permanent total disability benefits.

II. Is Employee entitled to statutory attorney's fees and costs? 


We next consider Employee’s request for costs and attorney's fee. AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.


We have awarded Employee PTD benefits, Although Defendants did not file a formal notice of controversion, we find Defendants in fact controverted the compensation we have awarded. Accordingly, minimum statutory attorney's fee are due under AS 23.30.145(a). We find we can award legal costs under subsection 145(b) if the employer resists the payment of compensation or medical and related benefits. Employer has resisted Employee's claim. We have found his claim is not barred and awarded PTD benefits. We conclude we can award costs under subsection 145(b). Defendants did not object to Employee’s request for costs of $148.55. Accordingly, we award costs of $148.55.

ORDER

1. Defendants, request to dismiss Employee's claim is denied and dismissed. Employee's claim is not barred by AS 23.30.105 or laches.


2. Defendants shall pay Employee permanent total disability benefits.


3. Defendants shall pay Employee's legal costs of $148.55.


DATED at Anchorage, Alaska this 20th day of October, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ D.F. Smith
Darrell Smith, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert S. Van Duinen, employee/applicant, v. Parker Drilling Company, employer, and Commercial Union Insurance company, insurer/defendants; Case No. 8100068; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of October, 1989.

Clerk

SNO

� Our copy of the microfilmed records does not contain a copy of this notice. it is noted on the July 15, 1982 Pre�hearing Conference Summary that a controversion notice had been filed.


� Considering Employee's education and experience, we note that Employee's April 30, 1981, supplemental clarification to his February 1981 recorded statement would have constituted a claim under 8 AAC 45.050 if it had been filed with us as required by AS 23.30.105(a) and 8 AAC 45.050. Our review of the record indicates the statement was given to Defendants, but we have no evidence that it was filed with us within the two years after the last payment of compensation.





� In April 1982, 8 AAC 45.050(e) merely required stating "the general nature of any controversy concerning compensation . . . .”





� We specifically note that this same conclusion might not be reached if the claim had been for temporary benefits only. We believe the requirement to state "the general nature of the controversy" requires an indication of whether the compensation sought is for temporary or permanent disability.





� In July 1982 8 AAC 45.050((p) provided: "Any pleading may be amended at any time before award upon such terms as the Board, or member, may order."








