ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)
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EMPLOYERS CASUALTY COMPANY,
)



)


Insurer,
)
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)



)


On October 4, 1989, we heard this claim, in Anchorage, for medical costs, attorney's fees and costs, and a determination under the last injurious exposure rule.
 Employee was present and represented by attorney Chancy Croft. Neal and Company (Neal) was represented by attorney Elise Rose. Enserch Alaska Construction Company (Enserch) was represented by attorney Shelby Nuenke‑Davison. We closed the record at the end of the hearing.

ISSUES

1. Are Employee's medical costs related to his employment with either Neal or Enserch?  If so, which employer is liable for these costs?


2.  Should we award attorney's fees and costs to Employee?


3.  If we find Neal liable under the last injurious exposure rule, is Neal liable, under AS 23.30.155(d), for the attorney's fees and costs incurred by Enserch in this dispute?

SUMMARY OF FACTS

Employee testified that he was injured on July 19, 1985 while working as a heavy equipment operator for Neal at Esther Island. He suffered injuries to his right side when he got caught half in and half out of the door of a runaway truck as it collided with a crane. (Employee Dep. at 36‑37.) The impact crunched his right side.


A medic gave him first aid, and he was sent to Anchorage to get further medical treatment. (Id. at 39).
 Employee then returned to his Homer residence. He was examined by his family doctor, Steven Kirkhorn, M.D., on July 23, 1985. Dr. Kirkhorn described a crushing injury on the right hip with "minimally tender" back, "more over the iliac crest." (Kirkhorn July 23, 1985 progress notes).


Employee described the area of his pain as ranging from just above his waist down to his toes. (Employee Dep. at 41). He stated: "A lot of the times it's stabbing pain in my right hip and numbness and charleyhorses all the way down my right leg." (Id.). He added that the pain has been essentially the same since the accident, and he continues to experience a little back pain.


Employee took a week off and then returned to work for Neal, performing the same duties. He continued to experience pain, and worked for two more weeks before deciding to seek further medical treatment.


Employee returned to Anchorage and was examined by Michael Geitz, M.D., on August 23, 1983. Dr. Geitz noted that Employee reported intermittent sciatic nerve symptoms. The doctor told Employee to report any "persistent radicular symptoms.” (Geitz August 23, 1985 report). He released Employee for regular work.


Employee next was examined by Michael Eaton, M.D., on October 8, 1985. Dr. Eaton noted no past history of back or buttock pain, and he diagnosed "probable lumbar HNP” (herniated nucleus pulposus) . (Eaton October 8, 1985 chart notes).
 Dr. Eaton ordered an x‑ray, EMG and CT scan.


Radiologist David Moeller, M.D., described the unenhanced CT scan as showing "prominent bulging of the anulus which is symmetrical at L4‑5. There are no clear cut changes identified to suggest a herniated disc." Dr. Eaton reviewed all of the studies and diagnosed a 'lumbar herniated nucleus pulposus." (Eaton October 18, 1985 chart notes).


On October 14, 1985 Employee was treated by Patrick Henley, D.C. Dr. Henley diagnosed a lumbar sprain. Dr. Henley also treated Employee on November 25, 1985.


On November 5, 1985 Dr. Eaton ordered a myelogram and CT scan to rule out a herniated disk. Radiologist Denise Cook, M.D., described the CT scan as showing a prominent bulge of anulus at L4‑5 and a central bulge at L5‑S1 Dr. Cook also indicated the myelogram showed a large extradural bulge at L4‑5. (Cook November 5, 1985 report).


On November 6, 1985 Employee was examined by Richard Lehman, M.D., a neurologist, at Dr. Eaton's request. Dr. Lehman noted that the pain from the right iliac crest of Employee's hip gradually migrated to his low back area. Dr. Lehman also found that the myelogram and CT scan showed a "very large prolapse in midline at L4‑5." He diagnosed "major midline disc rupture at L4‑5." (Lehman November 6, 1985 report). The doctor recommended a diskectomy.


On December 20, 1985 Dr. Eaton again diagnosed a herniated nucleus pulposus at L4‑5, and he recommended Employee get facet joint injections. These injections were done by Harry Reese, M.D., on January 8, 1986.


On January 2, 1986 Dr. Eaton sent a letter to Employee's attorney. In it the doctor asserted Employee was disabled and that his condition "was the result of his July 19, 1985 injury." (Eaton January 2, 1986 letter). On January 22, 1986 Neal paid Employee temporary total disability (TTD) benefits retroactive to August 23, 1985.


On February 10, 1986 Dr. Reese performed surgery (cryoanalgesia) on Employee's lumbar spine. Dr. Reese diagnosed a herniated nucleus pulposus. Employee continued to treat with Dr. Reese and Dr. Henley in February and March 1986. He also started getting chiropractic care from James Heston, D.C., on March 5, 1986.


On March 10, 1986 Dr. Reese released Employee to work. Employee has not received TTD benefits since then, and he has worked most of the time since Dr. Reese's work release. His employers have included Chris Berg, Nugget Construction, Alaska Interstate Construction, Herndon and Herndon, Coaster, Inc., and (primarily) Enserch.


Since his return to work, Employee has missed two days because of his back condition. This occurred in May 1988 as Employee ran a dozer while working for Chris Berg. He testified his back started getting "sorer" from sitting for prolonged periods and from lack of suspension on the tractors. (Employee Dep. at 52‑53). He did not file a notice of injury with Berg. (Id. at 54).


Employee has been working as an equipment operator for Enserch at its Bradley Lake project since March 10, 1989. He anticipates working on this job until it ends sometime in 1991. (Id. at 60). He testified he is physically able to do his job most of the time although he gets sore several times a day from sitting in the rubber tire loader he operates. (Id. at 60‑61). He stated that getting off the loader and walking around a bit helps the problem but doesn't relieve it. (Id.).


Since his return to work in 1986, Employee has been examined and treated by several physicians, and he has undergone additional testing.


Employee has continued to treat with Dr. Heston periodically. on January 27, 1987 Dr. Heston wrote a letter to Neal's insurer and indicated that past tests showed Employee had a disc rupture and that Employee's condition related to his 1985 injury at Neal. Dr. Heston asserted that Employee's condition had improved much since March 1986 but noted Employee suffered occasional but 'understandable" exacerbations. (Heston January 27, 1987 letter to Andrea Yeager). During his periodic treatments of Employee, Dr. Heston continually released Employee to regular work. Dr. Heston testified that chiropractic treatments have provided temporary relief to Employee.


On June 15, 1987 a magnetic resonance image (MRI) of Employee's lumbar spine was performed by George Ladyman, M.D. Dr. Ladyman's impression was "small central herniation at L4‑5."


On August 24, 1987 Neal's insurer sent Employee to Michael Newman, M.D. for examination. Dr. Newman diagnosed herniated nucleus puposus at L4‑5. He stated that Employee's continue work "throughout the winter and spring of 1987..... would constitute a substantial aggravation" of his 1985 injury. (Newman August 24, 1987 letter to Andrea Yeager). Dr. Newman also stated he would have expected an "abatement" in Employee's symptoms had he not worked as a heavy equipment operator during that time. Further, Dr. Newman recommended:

The patient is working at his regular job and I am not sure any specific treatment needs to be proposed at the present time. think he should be on some anti‑inflammatory medication such as aspirin or Advil. He must be an extremely stoic individual because his physical findings clearly show signs of persistent radicular involvement with a positive straight leg test and sensory deficit in the L5 distribution on the right side. think the patient is a reasonable candidate for percutaneous discectomy. He is functioning so well that I would be hard pressed to recommend any more invasive surgical procedure. I think that the percutaneous discectomy might or might not work, but it is certainly of very low morbidity.

(Id. at 2).


On September 15, 1987 Neal filed a controversion notice indicating it was contravening "all future disability and medical benefits." it's reason was "Independent Medical Evaluation indicates that employee's current employment is substantial facts [sic] in current medical condition. Further chiropractic care is not curative in this instance." (September 11, 1987 Controversion by Andrea Yeager).


During 1988 Employee continued to get periodic treatment from both Dr. Reese and Dr. Heston. Employee continued to take Tylenol 3 and Flexeril on an as‑needed basis. These medications had been prescribed by Dr. Reese.


When Dr. Reese left Alaska in 1988, Employee began getting treatment from George Gates, M.D. Dr. Gates first examined Employee on November 18, 1988. The doctor found no evidence of a "frank herniated disc," but found the previous CT scans and myelogram show a bulging in disc material. Dr. Gates diagnosed spinal stenosis. He felt Employee's accident made the stenosis symptomatic. (Gates November 18, 1988 report at 2). Dr. Gates wrote that Employee told him that prior to his 1985 injury, Employee had occasional low back discomfort. In addition, Employee indicated to the doctor that since he had returned to work in 1986, he experienced intermittent episodes of low back and right leg pain, and that sitting on the heavy equipment tended to aggravate the problem. Dr. Gates also stated:

I have suggested that there is no way for me to tell whether his ensuing occupations have aggravated the situation without repeating all of the tests. However, it would be my contention that if the patient had no previous history of back problems and that the onset of the back problems began at the time of the accident with the present symptoms which he states have continued since the (time) of the accident are all due to the accident as there has been repeated episodes that will aggravate the initial problem. My advice to the patient today was that I think that he would benefit very strongly from going to . . . back school . . . I have also suggested that the patient attempt to get into another line of work other than being a heavy equipment operator as I do not feel that long term wise he will be able to sustain that kind of work with his present back problem.

(Id. at 2‑3).


On April 15, 1989 Employee was examined by Edward Voke, M.D., at Neal's request. Dr. Voke indicated he did not feel there were any pre‑existing problems of "real significance" and that the July 19, 1985 injury was "significant" to cause Employee's problems. The doctor indicated Employee reported aggravations from bouncing in vehicles and prolonged sitting. Employee reported to Dr. Voke that although he had good and bad days, his condition was essentially unchanged since the accident. Dr. Voke concluded Employee was managing his limitations, and Employee was not precluded from continuing to work as an equipment operator. Dr. Voke also asserted that chiropractic treatment was no longer beneficial.
 Dr. Voke diagnosed "prolapsed disc at L4‑5." However, he felt surgery was unnecessary.


On June 23, 1989 Dr. Gates reviewed Dr. Voke's report. He reiterated his feeling that it would be advantageous for Employee to change to more sedentary work. However, he stated he agreed with Dr. Voke that if Employee was able to perform his present job, there was no reason to change jobs. (Gates June 23, 1989 letter). Regarding Employee's chiropractic treatment, Dr. Gates noted that although the treatments were not curative, they had obviously given Employee temporary relief from his discomfort.


Employee requests that we order Neal to reimburse him for $1,740.03 in medical bills he has paid. These include $633.00 for treatment by Dr. Heston, $442.03 for prescriptions, $300.00 for a TENS unit prescribed by Dr. Gates, $190.00 for treatment by Dr. Reese, and $175.00 for Dr. Gates' treatments. In addition, he requests we order Neal to pay $132.68 in unpaid medical bills for physical therapy ($60.00) and prescriptions ($72.68). Further, Employee requests an award of attorney's fees and costs.


Neal argues that if Employee has any need for ongoing medical care, this need is unrelated to his July 1985 accident at Neal. Neal asserts that the last injurious exposure rule applies here, and that under this rule, Enserch is now liable for any benefits to which Employee may be entitled.


In addition, Neal argues that Employee is no longer entitled to vocational rehabilitation benefits "now or at any time in the future" as a result of the 1985 injury. At hearing, Neal requested that we determine Employee's need for vocational rehabilitation. Neal asserts this issue was raised by Employee and we are obligated to make a finding. Employee responded that he withdrew this issue and that he is not currently in need of vocational rehabilitation because he is now working full time. We discussed this matter and then told the parties we agreed with Employee that this issue was premature and we would not make findings or conclusions on vocational rehabilitation, We noted Employee essentially conceded he was not presently eligible for vocational rehabilitation.


Finally, Neal argues that the evidence indicates Employee's condition has worsened substantially since he returned to work in 1986, and Enserch should thus be found liable for any ongoing medical or disability benefits. Neal maintains that because Employee continues to aggravate his condition by continuing to work as an equipment operator, he is failing to mitigate his damages. Moreover, Neal questions Employee's credibility. it points to Employee's "testimony" to the various doctors he has seen during his treatment.


Neal also points to the testimony of Bill Behm, superintendent of Neal and Company since 1976. Behm testified he was present when Employee injured his right side in July 1985. Behm asserted that Employee did not mention back pain and seemed able to continue to do his work. In addition, Behm. described an argument between Employee and Marvin Sprague while the two fished from Sprague's boat the night before Employee left work at Neal. Behm said that the morning after the argument, the boat was found under water with a hole in it, and that Employee left work the next day.


Moreover, Behm testified he visited the Bradley Lake project three years ago, and he disagreed with Employee's contention that the working surface on the project (the surface the operators drive on) is smooth.


Enserch complimented Employee for continuing to try to work. Regarding his injury, Enserch argues there is no preliminary link between Employee's work at Enserch and his medical condition. Enserch goes on to assert that even if there is a link, Employee has riot suffered a substantial aggravation while working at Enserch. It argues that five doctors support the conclusion Employee's current condition is related to his July 19, 1985 injury. (Enserch brief at 13‑16). Finally, Enserch requests that we order Neal to pay Enserch's attorney's fees and costs pursuant to AS 23.30.155(d).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Last Injurious Exposure

The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions. Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton  v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966). When multiple injuries are involved, liability for disability must be decided under the last injurious exposure rule. Ketchikan Gateway Borough v. Saling, 604 P. 2d 590 (Alaska 1979). This rule "imposes full liability on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability." Id. at 595. In United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), the court stated:

Under this rule there are two distinct determinations which must be made; (1) whether employment with the subsequent employer "aggravated, accelerated or combined with' a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."


Whether subsequent employment 'aggravated, accelerated, or combined with' a pre‑existing condition is a question of fact "usually determined by medical testimony." Smallwood II, 623 P.2d at 316 (quoting Thornton, 411 P.2d at 210). Whether an aggravation was a substantial factor must be determined by the following test: '[I]t must be shown both that the [disability] would not have happened 'but for' the employment and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it." State v, Abbott, 498 P.2d 712, 717 (Alaska 1972).


In applying the last injurious exposure rule, we must first determine whether the presumption of compensability attaches against the last (most recent) employer. See Providence Washington Insurance Co. v. Bonner, 680 P.2d 96 (Alaska 1984).


AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved.” Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined substantial evidence' as 'Such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). in Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find that Employee's testimony and the reports of Dr. Voke and Dr. Gates establish a preliminary link and raise the presumption against Enserch. This evidence indicates Employee has aggravated his back while working at Enserch, and he has sought medical treatment for these aggravations.


We must next determine whether Enserch has overcome the presumption with substantial evidence that Employee's need for medical treatment is unrelated to Employee's job at Enserch. We find substantial evidence indicates Employee's need for medical treatment is legally unrelated to his aggravations at Enserch but is instead a result of his July 19, 1985 injury at Neal. We support our finding primarily with the medical reports and testimony of Dr. Gates, Dr. Voke, Dr. Heston, Dr. Reese, Dr. Eaton and Dr. Kirkhorn. In addition, Employee testified his condition has remained essentially unchanged ‑since his 1985 injury, and he attributes his current problems to that injury.
 Accordingly, we conclude Enserch has produced substantial affirmative evidence to overcome the statutory presumption.


Our next step in the analysis is to determine whether Employee has proved all elements of his claim against Enserch. We note that Employee is not seeking benefits against Enserch. Neal joined Enserch in this dispute. Essentially, then, we must determine whether either Neal or Employee has made a case against Enserch. We conclude that neither Employee nor Neal has proven, by a preponderance of the evidence, that Employee's work at Enserch was a substantial factor in bringing about his need for medical treatment for his back condition from the date of Neal's controversion through the date of this decision. Although Employee aggravated his back while at Enserch, these aggravations are not the "legal cause" of his need for periodic medical care.


We must next determine whether Employee's need for medical care is related to his July 19, 1985 injury at Neal. We find that the medical opinions of Drs. Eaton, Kirkhorn, Reese, Heston, Gates and Voke raise the statutory presumption. We further find that the testimony of Dr. Newman is substantial evidence to overcome this presumption. We base this finding on Dr. Newman's words that Employee's condition has been "substantially aggravated" by his work at Enserch.


Finally, we must determine whether Employee has proven, by a preponderance of the evidence, all elements of his claim against Neal. We conclude, based on a preponderance of the evidence in the record, that Employee has shown that his need for medical treatment is causally related to his July 19, 1985 injury at Neal. Again, we base our conclusion primarily on the testimony and medical reports of Drs. Kirkhorn, Eaton, Reese, Heston, Gates and Voke. We find that but for this injury, Employee would not have a need for this medical treatment. We further find the evidence supports the conclusion that the July 1985 crushing injury was so important in producing this need for medical treatment that reasonable people would regard it as a cause and attach responsibility to it. We conclude Neal is liable for Employee's requested medical costs with one exception. Based on the opinions of Dr. Voke and Dr. Gates, we find Employee's chiropractic treatments were no longer reasonable, necessary or aiding in the process of recovery as of the date of Dr. Voke's medical examination of Employee. AS 23.30.095. Neal is not required to pay for chiropractic treatment after that date.


Neal requested that we order Employee to submit the name of his treating physician. However, at the hearing Employee indicated Dr. Gates was his current treating physician. Accordingly, we find such an order unnecessary but remind Employee he must timely notify Neal of any change in his treating physician under AS 23.30.095.

II. Attorney's Fees and Costs for Employee

In this case, Employee retained an attorney who was successful in prosecuting Employee's claim for medical benefits. We further find Neal controverted these benefits. We order Neal to pay Employee attorney's fees under As 23.30.145(a). we order payment of minimum statutory fees. In addition, we award Employee reasonable costs under AS 23.30.145(b). Employee shall submit an affidavit of these costs to Neal for payment.

III. Attorney's Fees and Costs for Enserch

Enserch requests that we order Neal to reimburse Enserch for its attorney's fees and costs under AS 23.30.155(d), as amended effective July 1, 1988. That subsection states in pertinent part:

When payment of temporary disability benefits is controverted solely on the ground that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute, when a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


In this case, Neal argues that no fees are due under subsection 155(d) because "this is an old law case." We take this to mean that Neal asserts it is not liable because Employee's injury with Neal occurred in 1985, prior to the effective date of subsection 155(d), as amended. Enserch argues, however, that it has been required to defend this claim based on all periods of time in which Employee has been working for Enserch because Neal did not indicate specific dates when Employee suffered aggravations at Enserch. Enserch goes on to argue that on this basis, the periods of aggravation would include post‑July 1988 periods after which subsection 155(d) became effective. We note that in its July 25, 1989 petition to join Enserch, Neal stated that the "date of alleged injury" (in number 17 on the petition form) included 1987 to present. We conclude that the dates of alleged injuries, asserted by Neal on its petition to join, required Enserch to defend its claim for alleged injuries both before and after July 1, 1988. Therefore, we conclude that AS 23.30.155(d) is applicable as against Neal on this claim. See Buzby v. Alaska Basic Industries, AWCB No. 890065 (March 10, 1989). Accordingly, we conclude that Neal shall reimburse Enserch for its reasonable costs and attorney's fees in this matter.

ORDER

1. Neal shall pay Employee's medical costs as indicated in this decision.


2. Neal shall pay Employee his attorney's fees and costs in accordance with this decision.


3. Neal shall pay Enserch its reasonable costs and attorney's fees under AS 23.30.155(d).


Dated at Anchorage, Alaska, this 3rd day of November, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

MRT/mrt 

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carl S. High, employee/applicant; v. Neal & Company, employer; and Industrial Indemnity, insurer; and Ensearch Alaska Construction, (Self‑insured), employer/defendants; Case No. 8516343; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of November, 1989.

Clerk

SNO

� This claim was heard and decided by a two�member panel under AS 23.30.005(h). Neal and Company objected because no "management" member of the Board participated in the hearing.





� We could find no record of this emergency room visit.





� Employee's medical reports show that he had an accident on October 9, 1981 when he overturned a scraper. He reported constant low back pain, aggravated by constant  "pounding." (October 30, 1981 report by T. Green, M.D.). Employee did not lose any work time as a result of this accident.


� Dr. Newman also asserted chiropractic treatment was not curative.. Employee's last treatment with Dr. Heston was on February 10, 1989.


� Enserch also argued Employee's claim against it is barred under AS 23.30.100. Because of the outcome here, we have not decided this issue.


� Although we find Employee to be a credible witness, we do not give full weight to his testimony. We do so because he testified in his deposition that he had not seen Dr. Green for his back condition. (Employee Dep. at 47). We found Employee to be otherwise straightforward in his testimony. We are baffled as to why he did not clarify this matter.





