ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

EILEEN DUVAL/DAILEY,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8712492



)
AWCB Decision No. 89-0299


v.
)



)
Filed with AWCB Fairbanks

CARR‑GOTTSTEIN, INC.
)
November 9, 1989

(self‑insured),

)



)


Employer,
)


Defendant.
)



)


This claim for temporary total disability (TTD) benefits, a penalty, attorney fees and costs was heard at Fairbanks, Alaska on October 11, 1989. The employee was represented by paralegal Pete Stepovich of the Stepovich, Kennelly and Stepovich law office. Attorney Michael Moxness represented the defendant, The record closed at the end of the hearing.


The employee worked for the employer as a cashier at the time of her alleged injury. Her Report of Injury states that on or before June 30, 1987 she began experiencing pain in her hands. She stopped work on July 3, 1987 and has not returned to regular work for the employer since that date. She received TTD benefits through December 19, 1988, when her benefits were reduced to temporary partial disability (TPD) on the grounds that light‑duty work was made available to the her. The employee continued to receive TPD benefits until June 7, 1989. Her benefits stopped at that point because she moved with her family to Valdez. She began working in the personnel office for Norcon during the oil spill clean‑up beginning on July 11, 1989.


The employee's treating physician, Edwin Lindig, M.D., has diagnosed tendonitis of both wrists. He made positive findings at the second MP joints bilaterally and encouraged her to continue working. She has also seen Kurt Merkel, M.D., Christopher Horton, M.D., James Gollogly, M.D., and Michael James, M.D., for additional medical evaluations.


Through the fall of 1987, the employee continued to receive physical therapy and to see Dr. Lindig but did not return to work. On December 31, 1987, Dr. Lindig agreed that the employee could try a two‑hour daily schedule at the speed cash register where little lifting would be required.


The employee showed little improvement, and the defendant requested a medical examination be performed by James Gollogly, M.D. On February 10, 1988, he reported that he was unable to find any objective evidence of an injury and that he could not explain her subjective complaints.


In March of 1988, the employee returned to part‑time, light‑duty cashier's work, but ceased following increased complaints of pain. On May 5 and May 26, 1988, Dr. Lindig cleared the employee to return to light‑duty employment. On June 16, 1988, Lindig reported that the employee could do light work if it was available and that he was "at a loss regarding treatment and progress in this case."


On October 31, 1988, the vocational rehabilitation firm of Northern Rehabilitation was retained to work with the employee. Rehabilitation counselor Connie Olson sent a certified letter to the employee's last known address, asking her to contact her for an evaluation. That letter was returned unclaimed. Olson sent a second letter on November 30. It was returned as refused.


On December 13, 1989, Dr. Lindig again approved the employee's return to "very light duty work." On that same date the employee and her attorney were sent written notices by the defendant's adjuster George Erickson that the employee was to contact the employer to arrange for a return to work. The employee testified that she tried to call three or four times. The manager and assistant manager of the store, testified they were available almost every business day, and disputes that any calls were received.


After the employer contacted her attorney, the employee reported for her rehabilitation evaluation on January 4, 1989. In order to obtain her treating physician's approval of the available light‑duty positions, the employee was given a medical information release form.


On January 12, 17, 26 and an February 21 and 27, 1989, Olson either wrote or called the employee or her attorney, asking that the medical release be returned. The employee objected to the broad scope of the medical release and a modified release eventually was signed on February 28, 1989. A Physical Capacities form was delivered to Dr. Lindig on March 7. It was filled out and returned on March 30, 1989.


On or about May 5, 1989, Northern Rehabilitation sent a certified letter, notifying the employee that light‑duty work continued to be available with the employer. The employee wrote Northern Rehabilitation to notify them that she was temporarily relocating to Valdez and that she was not available for further rehabilitation efforts.


On September 26, 1989 the employee visited Dr. Lindig, who reported that she complained of pain but had been able to work without problems for at least two months. Dr. James performed a medical examination at the defendant's request on September 28 that included x‑rays, nerve conduction studies, and a full arthritis panel. He concluded there was no reason she could not return to her pre‑injury job and that she had no permanent partial disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As a threshold issue, the defendant argues, based on Dr. Gollogly's medical evaluation, the employee's claim is not compensable.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id, at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it. To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)), In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on Dr. Lindig's medical records and the employee's testimony, we find the employee does attach the presumption of compensability. Based on Dr. Gollogly's medical opinion, we find the employer has overcome the presumption of compensability and the employee must prove her claim.


We find the employee has proven her claim of compensability by a preponderance of the evidence. Specifically, we rely on Dr. Lindig's medical opinion that she had work‑related tendonitis, and she should not do further checking when she found she was unable to do the work on a trial basis. We also rely on Dr. Merkel's opinion that she has tendonitis, extensor indiscis proprius tendon, right hand, and mild tendonitis of the flexor carpi radialis. We also note Dr. Horton concurred with these opinions with respect to the checking duties and said it caused the flare‑ups of the employee's tendonitis condition. Dr. Horton recommended surgery but Dr. Lindig opposed this remedy.


Given our conclusion that the employee's claim is compensable, we now focus on the benefits to which she is entitled. She seeks total disability benefits covering the period she was paid TPD benefits.


The defendants argue she is entitled to partial benefits only, they offered her a light‑duty job as permitted by Dr. Lindig. We agree. The December 13, 1988 letter from George Erickson offered a light‑duty job. She claims she did not receive the letter until December 20, 1988. We received a copy of the letter in our Juneau office on December 16, 1988.


In any event, the Erickson letter reads as follows:

I received a call today from Dr. Lindig. His office informed me today that you are released for light duty.

Would you please immediately contact you employer, Foodland, and advise them that you are physically able to perform light duty work.

By copy of this letter to the Manager of Foodland, I'm advising him that your physician has released you for light work.

Please contact your employer on or before Monday, December 19 , 1988. At that time the employer will have light duty work available within your physical limitations.

If you elect not to participate in the light duty, please contact SWS, your attorney, the Alaska workers' compensation Board. At that time, since suitable work is available, I will terminate your benefits under the Alaska Workers' Compensation Act for non‑cooperation.

If you have any problems with this, please contact this office, or your attorney, Michael Stepovich.


The employee testified she did attempt to reach the manager on several occasions, but was unable to make contact. The manager and assistant manager each deny receiving any messages of her telephone calls. The employee did not personally visit the employer.


At Dr. Lindig's suggestion, the defendant had provided vocational rehabilitation assistance beginning on October 31, 1988. Rehabilitation Counselor Connie Olson twice sent certified letters to the employee informing her of her services. The letters were returned unclaimed and refused, respectively. We note the employee apparently did pick‑up her bi‑weekly compensation checks on a regular basis. The light‑duty work was for a "phone answerer" and consisted of answering a telephone, using a headset, using the intercom to page employees and make announcements, and some paperwork.


The employee argues that Dr, Lindig must review an on‑site job analysis under AS 23.30.041(c) before the employee can be required to participate in light‑duty work. At the time of the employee's injury, section .041(c) required implementation of a rehabilitation plan when an employee suffers a permanent injury and will be off work at least 90 days. In this case, Dr. Lindig has never said the employee has suffered a permanent injury. On the contrary, he said he expects her eventually to recover completely. Drs. James and Gollogly have said specifically the employee has not suffered a permanent injury.


The employee testified she became suspicious of the employer and George Erickson after Dr. Gollogly's medical evaluation and a notice of controversion which followed. Nevertheless, she sought legal counsel and her benefits were reinstated. In this instance, her attorneys should have emphasized the necessity of cooperating with the employer in order to return to work.


Based on the employee's repeated failure to timely pick up her mail or aggressively respond to the defendant's attempts to return her to light duty work, we find she did not adequately minimize her disability or otherwise cooperate with the defendant in returning to work. Accordingly, we conclude the employee's claim for additional disability benefits must be denied.


Based on our conclusion that she is entitled to no additional disability benefits, we also find that her claims for penalties, attorney fees and costs must also be denied. AS 23.30.145, 155.

ORDER

The employee's claim for temporary total disability benefits, penalties, costs and attorney fees is denied and dismissed.


DATED at Fairbanks, Alaska, this 9th day of November, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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