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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512
 Juneau, Alaska 99802-5512

CYNTHIA L. PIERCE,
)



)


Employee,
)
INTERLOCUTORY


Applicant,
)
DECISION AND ORDER



)
AWCB Case No. 8902471


v.
)
AWCB Decision No. 89-0301



)

MATANUSKA-SUSITNA BOROUGH,
)
Filed with AWCB Anchorage



)
November 14, 1989


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY
)

OF ALASKA

)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability(TTD) benefits, medial and transportation costs in Anchorage on October 31, 989. Employee was present and represented by attorney Michael Jensen. Defendants were represented by attorney Mark Figura. We closed the record at the end of the hearing.

INTERLOCUTORY ISSUE


Does a medical dispute exist between Employee's attending physician and Employer's independent medical physician, thereby requiring us to order an independent medical evaluation (IME) under AS 23.30.095(k)?

SUMMARY OF RELEVANT FACTS


Employee alleges that on February 14, 1989 she suffered a disabling back and neck injury while working as a custodian for Employer. Defendants have disputed the claim from the outset. She testified that se developed a "funny, warm feeling" in her middle and upper back while lifting tables in the school lunchroom. (Employee Dep. at 27). She did not believe she could lift another table; so she went to the school nurse's office and requested a ice pack which she applied to her neck for approximately fifteen minutes. (Id.). The warmth and pain subsided a little bit, and she returned to finish her job. She completed her work shift which ended at 3:30 p.m. However, she testified that as the end of the shift neared, her back "got a lot warmer, and she started limping and her lower back bothered her, too. (Id.) She also had sharp pain in the left foot. (Id. at 29).


She testified that the next day (February 15, 1989), she could not move her neck. She then decided to get treatment from Kenneth Ketz, D.C., an Anchorage chiropractor. She got an appointment with Dr. Ketz that same day, and she traveled to his office from her Big Lake residence.


Employee testified that prior to her February 14, 1989 injury, she had received periodic treatment from Dr. Ketz for approximately fifteen years. She asserted that prior to her work accident, she went to Dr. Ketz once a year or so "basically for a checkup." She testified she considered these checkups akin to getting a pap smear or other periodic checkup.


She went to Dr. Ketz for one such "checkup" on January 30, 1989, two weeks before her injury. Dr. Ketz indicated that prior to this exam, he had not treated Employee since November 12, 1987. (Ketz Dep. at 27).


On the "patient update" form for the January 30 exam, Employee wrote that her present symptoms included "numbness left side arm to hand; heart hurts; neck stiff--off kilter when walk; some headaches; hurts under left shoulder blade." (Hearing Exhibit No. 4). She also reported that she had fallen twice in December 1988.


At the hearing in this matter, it was suggested to Employee that these symptoms sounded somewhat serious. She responded that although she felt "kind of uncomfortable," she was only going in for a checkup. In addition, she testified she could not remember how long she felt the symptoms reported on the January 30, 1989 patient update form. Moreover, she could not think of what brought on these symptoms.


As noted, Employee again went to Dr. Ketz on February 15, 1989. Dr. Ketz made several diagnoses, including "severe cervical pain; reduced cervical motion (moderate stiff neck); cervico-brachial syndrome; brachial neuralgia; pain in thoracic subluxations; sprain/strain (thoracic); segmental dysfunction (cervico-thoraco neck)." (Ketz February 24, 1989 Physician's Report).


Dr. Ketz took cervical x-rays and found "no new fractures or dislocations" but "apparent vertebral misalignments." (Id.) He also outlined a treatment schedule which called for three visits per week for three weeks; two visits per week for eight weeks; and then one weekly visit for eight more weeks.


When deposed, Dr. Ketz asserted that he attributed Employee's condition to her job as custodian based on the x-rays, his examination of her, and his clinical experience treating her both before and after the accident. Dr. Ketz' Physician Reports indicate that during his treatment of Employee, she continued to experience recurring symptoms including arm numbness and back and neck pain which responded satisfactorily to treatment. Dr. Ketz noted that Employee has progressed and her symptoms are "a lot less severe" now than when she first sought treatment on February 15, 1989. (Ketz Dep. at 34-35).


To date, Dr. Ketz has not released Employee to work as a custodian. He testified the Employee "has not responded as rapidly to treatment" as he hoped "because I think primarily she travels from Big Lake to Anchorage for care." (Id. at 22, 34).


Dr. Ketz asserts Employee is not medically stable, and "anybody would be a fool to say" so. He stated it is premature to give a permanent impairment rating. (Id. at 12). However, in an August 16, 1989 letter to Employee's attorney, he asserted it is "probable" she has some permanent impairment. He also indicates he is pessimistic about Employee being able to return to work as a custodian although he indicated he is unsure about the extent of further improvement in Employee's condition. (Ketz Dep. at 12).


Dr. Ketz testified Employee may be able to perform some forms of lighter work which do not require heavy lifting or a lot of bending, twisting and stooping. (Id. at 33-35, 38-39).


Defendants referred Employee to Michael James, M.D., for examination under AS 23.30.095(e). Dr. James examined Employee twice, once on March 22, 1989 and the second time on October 4, 1989.


At the March 22 examination, Dr. James did not have Employee's past medical records for review. Regarding her history, he wrote that she told him she was well until the February 14, 1989 injury. Dr. James noted tenderness in some areas of the neck and back, but he also found inconsistent restriction of movement in the neck, inconsistent sensory deficit of the left forearm, and inconsistent sensory examination.


Dr. James conducted an electromyography which was within normal limits except for the conduction velocities of the median nerves which exceeded his standards. Dr. James found Employee's history and physical findings most consistent with thoracic facet syndrome. He also found degenerative disc disease of the lumbar spine (at L5-S1) bilateral carpal tunnel syndrome and "almost a psychological overlay, particularly with the variable sensory deficit. (James March 22, 1989 Report at 3).


At that time, Dr. James recommended wrist splints and aspirin for the carpal tunnel syndrome. He felt the chiropractic treatments, for her thoracic back pain, were reasonable "for the short term." He suggested an exercise program, and a massage and cold therapy program to be administered by Employee's boyfriend. He felt Employee was unable to return to work but would eventually be able to do so.


On March 29, 1989, Employee filed a complaint with the Anchorage Medical Society (AMS) alleging Dr. James performed "painful and sadistic" procedures while conducting the pinwheel procedure and the electromyography. (Hearing Exhibit 2). She filed her complaint before Dr. James issued his report. In her complaint, she stated Dr. James "left pinwheel marks on my body, some of which were bleeding from excessive pressure with the pinwheel instrument. I told him it was hurting and he told me to keep trying, but I couldn't and it hurt worse." (Id.). At the hearing, she reiterated that the pinwheel left marks all over her body, and some of the marks bled. She also testified she felt a lot of pain from the long needles used for the EMG. She stated the jabbing of the needles felt like a knife in her back. Employee's boyfriend Urchel Kirby witnessed Dr. James' examinations, and he testified he saw the blood from the pinwheel.


On July 21, 1989 John Wrigley, M.D., wrote Employee and explained that some of these treatments are painful. However, he wrote he did not feel Dr. James would intentionally try to hurt her or cause discomfort. Dr. Wrigley told Employee that if she felt Dr. James was sadistic in his practice, she should never see him again. (Hearing Exhibit 3).


In spite of this grievance and Dr. Wrigley's admonition, Employee returned to Dr. James for the second examination on October 4, 1989. By this time, Dr. James had been provided with copies of Employee's past medical records. Dr. James noted he asked Employee twice, during this examination, if she ever had previous neck or low back pain or numbness in her hands, and she denied this. (James October 4, 1989 report at 2). Employee testified that she denied having prior pains because the prior pains were not in the same place on her body. He then noted she had received treatment from Dr. Ketz, for all three of these symptoms, periodically since April 1975.


Dr. James again found inconsistent range of neck motion which, he observed, improved when Employee was distracted during the exam, for example, when she changed position or looked in various directions. He also performed a B-200 test which, he asserted, demonstrated "gross symptom magnification." (Id. at 3).


Dr. James then wrote that malingering was an issue based on Employee's "inability to tell the truth" about her past medical history. (Id. at 4). He stated he would question any history she gives regarding impairment of her functional activities.


Dr. James concluded Employee was medically stable, was back to her pre-injury status, had no permanent impairment and could return to work as a custodian. He asserted her carpal tunnel syndrome "obviously pre-existed" her injury although he did not address whether the alleged injury aggravated this condition. Further, he recommended that her chiropractic care be discontinued unless Employee planned on paying for it.


At his October 23, 1989 deposition, Dr. James asserted Employee did not tell him the truth regarding her medical history. (James Dep. at 8, 11-13). He continued to question her credibility as a historian regarding when her problem began. (Id. at 7). He also appeared to doubt that Employee sustained a work injury. (Id.). Dr. James also repeatedly denied knowing anything about the complaint Employee filed against him with the AMS. (Id. at 10).


Dr. Ketz was deposed on October 25, 1989. He does not think Employee has carpal tunnel syndrome. (Ketz Dep. at 11). Rather, he thinks the arm numbness is related to, and a result of, her work injury. (Id.). He also felt Dr. James was "highly unethical" for interpreting Dr. Ketz's chart notes without consulting him. (Id. at 17). In addition, he asserted Dr. James was "anti-chiropractic," and this bias influenced Dr. James' report. (Id. at 17, 36, 46). Regarding Dr. James' opinion that Employee could return to work, Dr. Ketz labeled this opinion "asinine." (Id. at 38).


Dr. Ketz testified he felt Employee was being truthful, and he felt she suffered a work injury. Moreover, he still feels she continues to have medical problems. (Id. at 46). Dr. Ketz testified he observed Employee's movements and the way she carried herself, and these were consistent with his findings. (Id. at 49).


Further, Dr. Ketz does not give much weight or validity to the results of the B-200 test. (Id. at 44-45, 51-52). Specifically, he doubts the validity of the testing done on Employee. (Id. at 44). He said "Lower 48 researchers" have found the B-200 machine does not do "what it purports to do." (Id.).


On September 25, 1989 Employee was examined by Ross Brudenell, M.D., at Dr. Ketz's request. Dr. Brudenell also reviewed the post-injury x-ray. He concluded she had chronic thoracolumbar strain. He felt physical and spine rehabilitation were important, and recommended Employee participate in a program in the Mat-Su Valley. He specifically made no judgment about Employee's return to work status, and he referred Employee to Robert Fu, M.D., an associate in Dr. James' clinic. Employee apparently has not yet gone to Dr. Fu.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(k), added effective July 1, 1988, states:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of the examination and medical report shall be paid by the employer. The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

(Emphasis added).


In this case, we find a clear medical dispute exists between Dr. Ketz (Employee's attending physician) and Dr. James (Employer's independent medical evaluator). Dr. Ketz believes Employee suffered a work-related injury, is still disabled except for light-duty work, is not medically stable, probably has a permanent impairment, and needs more physical therapy or other physical rehabilitation. Dr. Ketz believes Employee is truthful, and he found her symptoms consistent with his findings. Finally, Dr. Ketz feels Dr. James is biased against chiropractors, and this bias influenced his opinion in this case.


On the other hand, Dr. James apparently questions the validity of Employee's claim, and he found many inconsistencies in his examination and testing of Employee. In addition, he believes Employee is medically stable, Employee can return to work as a custodian, and she needs no further treatment, including chiropractic care. 


We find that these two doctors disagree on the cause of Employee's symptoms, her medical stability, her ability to return to work, her permanent impairment and functional capacity, and the amount and efficacy of the continuance of or necessity of treatment, and whether or not her claim is compensable. Essentially, they disagree on every aspect of Employee's claim.


We are concerned about the charges of bias against Dr. James here. Not only did Dr. Ketz accuse Dr. James of this bias, but Employee accused him of lying about his knowledge of her AMS complaint against him.


We are also troubled by the inconsistencies observed by Dr. James in both his physical examinations, observations and testing of Employee and the results of the B-200 test. These inconsistencies conflict with the consistent examination and testing results asserted by Dr. Ketz. Added to this is Employee's testimony that she feels 50 percent better now than when she suffered a seemingly minor injury; yet in our observations of her at the hearing, we noted that she frequently arose from her chair, in apparent discomfort, and she seemed to suffer pain during some of her movement about the hearing room. We cannot help but feel that after receiving 57 treatments by Dr. Ketz since her February 15, 1989 incident, Employee ought to be doing better then she appeared at the hearing.


Accordingly, we find we are required by subsection 095(k) to order an IME before we make a final determination in this matter. We are ordering an independent medical examination, to be performed by Edward Voke, M.D., a specialist in orthopedic medicine and one of the physicians recommended from our list established for this purpose.


As indicated in subsection 095(k), the cost of this examination and medical report shall be paid by Defendants. Further, we order Defendants to copy all the medical reports in their possession relating to this case, including but not limited to the medical reports and chart notes of Dr. Ketz, Dr. James and Dr. Brudenell. We note that our file does not contain any of Dr. Ketz's chart notes or other documents for any of his treatments on Employee. Accordingly, we want copies of all of Dr. Ketz's chart notes and other medical records on Employee since Dr. Ketz began treating her in April 1975, including the x-rays done on her.


Within 15 days after this decision is issued, these copies are to be placed in a bound volume, with each page numbered consecutively, and served on Employee's attorney. Employee and her attorney must then insure that all medical records have been copied. Within ten days after service of these medical records to Employee's attorney, Employee and her attorney must then file all the medical records with us together with an affidavit that they have reviewed the records and they are complete as filed. If Employee and her attorney have additional medical records they must place them in a separate volume, serve a copy on Employer and file both with us.


Upon receipt, we will then send the records together with a copy of this decision, and a cover letter to Dr. Voke. In the letter, a copy of which we will serve on the parties, we will tell Dr. Voke that Employee and Defendants will work together to arrange, as quickly as possible, a mutually convenient time for Dr. Voke to perform the necessary examination on Employee.


After the examination, Dr. Voke shall write a report of his findings. In it, we request that Dr. Voke provide the results of his physical examination on Employee, including his observations, findings and opinion on consistency of range of motion and other objective factors; impression, diagnosis (if any); prognosis; medical stability; functional capacity; the necessity of further medical treatment and, if such a need exists, the amount and type of treatment. We also request that Dr. Voke review the x-rays and discuss the changes, if any, between the pre-injury and post-injury x-rays.


In addition, Employer shall provide Dr. Voke with a job analysis (JA) of Employee's custodian job. This JA need not be prepared prior to Dr. Voke's physical exam, but must be provided to him so he can use it in his report to us. Finally, we ask Dr. Voke to review the medical records provided and give an opinion whether these records, together with Dr. Voke's examination indicate to a reasonable degree of medical certainty that Employee sustained a work injury which prevented her from performing her duties as a janitor. If this is the case, how long was/is Employee unable to perform these duties? Would she be capable of performing any sort of light-duty work?


Within 14 days after the examination, Dr. Voke shall provide us with his report. We will then serve the parties who will have 10 days to review the report and file written closing arguments. We will then close the record and decide this matter.

ORDER


Employee shall submit to an independent medical examination to be performed by Edward Voke, M.D., under AS 23.30.095(k) and in accordance with this decision.


Dated at Anchorage, Alaska, this 14th day of November, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ D.F. Smith
Darrell F. Smith, Member

MRT/mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Cynthia L. Pierce, employee/applicant; v. Matanuska-Susitna Borough, employer; and Industrial Indemnity of Alaska, insurer/defendants; Case No. 8902471; dated and filed in the office of the Alaska Workers' Compensation Board at Anchorage, Alaska, this 14th day of November 1989.

/s/Janet Carricaburu 
Clerk
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