ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

FRED BARR,

)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 722593



)
AWCB Decision No. 89-0309


v.
)



)
Filed with AWCB Fairbanks

H.C. PRICE,

)
November 27, 1989



)


Employer,
)



)


and
)



)

HOME INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on October 24, 1989. The employee was represented by attorney Chancy Croft; attorney Dennis Cook represented the defendants. The record was deemed closed on November 7, 1989 when we next met after all depositions had been received.


The primary issue we must decide is the continuing compensability of this case. The employee claims he injured his elbows and wrists on or about September 8, 1987, while working as a pipefitter for the employer. The employee was operating an impact wrench to tighten bolts and nuts when his elbows and wrists started aching and throbbing. The employee testified that he used the impact wrench up to six to eight hours per day for six days a week for approximately six weeks. The employer's daily logs indicate that the employee worked with the impact wrench as little as three days with additional hours spent on two other days utilizing the impact wrench. The employee continued his employment with the employer as a pipefitter until October 10, 1987 when he was laid off as part of a reduction in force.


After he was laid off, the employee collected two weeks of unemployment insurance from the Alaska Employment Service. He telephoned a report of injury to the employer on November 6, 1987.


The employee first sought medical treatment on November 9, 1987, when he consulted Kurt Merkel, M.D. Based upon the employee's subjective complaints of pain, Dr. Merkel diagnosed his condition as bilateral tennis elbows and carpal tunnel syndrome. Edwin Lindig, M.D., who became the employee's treating physician when Dr. Merkel moved to Boston, testified the employee continues to suffer from tennis elbow and possibly from carpal tunnel syndrome. On November 30, 1987, the employer controverted the employee’s claim asserting there was no medical evidence to substantiate a causal relationship between the injury and the employment and because the employee notified the employer of the injury two months after the alleged injury.


On January 19, 1988, Scott Emery, M.D., performed an EMG on the employee which indicated tendonitis as the underlying cause of the employee's symptoms with a secondary nerve compression at the carpal tunnel bilaterally or possible nerve compression at the thoracic outlet. A bone scan taken on February 23, 1988, was essentially normal. After reviewing an EMG taken on the employee in 1973, Dr. Emery agreed it was identical to the EMG taken in January of 1988.


On February 29, 1988, at the defendant's request, George Vrablik, M.D., saw the employee for a medical evaluation. Dr. Vrablik concurred with the diagnosis of carpal tunnel syndrome bilaterally and lateral humeral epicondylitis bilaterally and recommended conservative treatment. On March 4, 1988, the defendants and the employee entered into a stipulation whereby the defendants agreed to pay benefits under reservation of rights until resolution by agreement or by formal decision of the Alaska Workers' Compensation Board. On May 4, 1988, at the defendant's request, Michael James, M.D., performed a medical evaluation of the employee's conditions. Dr. James also diagnosed bilateral epicondylitis, tendonitis of the forearm and mild clinical evidence of carpal tunnel syndrome. Dr. James recommended salicylate treatment for two to four weeks or prednisone. Dr. Merkel initiated this therapy with little or no positive results.


On January 10 and 11, 1989, at the defendant's request and after the Board issued an order, the employee was tested at Merle West Medical Center in Klamath Falls, Oregon. After the Merle West testing, the defendants scheduled a March 16, 1989 re‑evaluation by Dr. James. Based on this examination, Dr. James noted that there was "no objective evidence of pathology" and that any "aspect of the examination which is positive is subjective." Dr. James noted that there were inconsistencies in the employee's examination and inconsistencies in the evaluation by Merle West Medical Center. He said these inconsistencies indicated that the employee was magnifying his symptoms. Based on the inconsistencies in the Merle West evaluation and on the lack of objective findings in Dr. James' own examination, Dr. James concluded the employee experienced no permanent impairment. Dr. James recommended the employee return to the work force with no specific limitations.


On May 22, 1989, the employee was also re‑evaluated by Dr. Vrablik. Dr. Vrablik also noted inconsistencies in the Merle West examinations. In addition, Dr. Vrablik noted the inconsistency of bilateral symptoms from using a wrench which requires the use of one hand. He indicated, "at this time I do not feel that the patient would have developed bilateral symptoms from using a half inch electric impact wrench, which I had the opportunity to experiment with and try personally. The amount of torque is quite minimal." The employee testified that when one hand would hurt, he would operate the impact wrench with the opposite hand. Dr. Vrablik indicated that the employee was employable as of May 22, 1989.


On September 25, 1989, the defendants scheduled a medical examination with Irving Tobin, M.D. After examining the employee, Dr. Tobin indicated that the employee is not suffering from carpal tunnel syndrome; that the employee has no objective evidence of any injury; that his diagnosis of bilateral epicondylitis is based purely on subjective complaints; that the bilateral epicondylitis is not caused by employment with the employer; that no further treatment is indicated; that there is no permanent disability and that the employee can be employed in any work for which his training and education qualifies him, including his previous employment with the employer.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The primary issue we must decide is the continuing compensability of this claim. AS 23.30.100 requires the employee to notify the employer of his injury within 30 days of an incident. In this instance the employee claims to have been injured on or about September 8, 1987. He did not telephone his notice of injury to the employer until November 6, 1987. Nevertheless, the employee's supervisor William Pascoe testified he knew the employee was bothered by sore, aching arms in early September 1987. He did not think to report this as an injury, however, because he knew the employee had previously been doing office work and assumed these problems were related only to sore muscles.


If we assume the employee's notice of sore arms to his foreman was sufficient to satisfy the requirements of AS 23.30.100, then the employee enjoys the benefit of AS 23.30.120 which provides a presumption of compensability.( AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based

on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑ related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Nearly all the doctors who have examined the employee have indicated the employee has had epicondylitis and/or carpal tunnel syndrome. Drs. Merkel and Lindig continue to associate these conditions with the employee's job, Based on the testimony of Drs. Merkel and Lindig, we find the employee has established a preliminary link between his injury and his work, thus establishing a presumption of continuing compensability.


Since the Merle West Medical Center evaluations, however, Drs. James, Vrablik and Tobin have noted numerous inconsistencies in the employee's evaluations and have concluded the employer is no longer suffering a disability and should return to work. Based on these medical opinions, we find the employee has submitted substantial evidence to overcome the presumption, at least as of the testing date at the Merle West Medical Center. Accordingly, we find the employee must prove his continuing disability by a preponderance of the evidence.


We have examined the record and, pursuant to AS 23.30.122, find the employee is not a credible witness. In addition to giving inconsistent physical performances during medical evaluations, he made inconsistent statements to medical providers and on documents. When he first sought medical treatment the employee apparently told Dr. Merkel that he had quit work because the pain had become so intense (Merkel Nov. 9, 1987, Dec. 12, 1987 reports). Actually, he had continued to work until he was laid off on October 20, 1987 due to a reduction in force. At other times the employee claimed he was unable to perform certain functions during physical examinations but during casual observation of the employee's performance of every day activities, he was able to perform those same functions. For example, in Dr. James' office, the employee claimed he could not straighten his arm, but when asked to participate in a blood pressure examination he did make that same arm straight. Occupational therapist LeAnn Ferlito, who had treated the employee, coincidently observed him at a local aerobics studio and in a local grocery store performing functions that she had thought, during treatment, were beyond his capabilities.


The employee's inconsistent statements about his physical condition actually began before his work for the employer. In a pre‑employment questionnaire filled out for the employer, the employee answered "no" when asked whether he had ever filed a workers' compensation claim. He also answered "no" when asked if he ever had a back injury. In fact, the employee has filed at least six workers' compensation claims, including at least two for back injuries. The employee was paid nineteen weeks and four days of compensation for the first back injury which occurred in 1973. The second back injury, which occurred in 1978, was settled on May 18, 1979 by compromise and release and the employee was paid $11,431.41.


In any event, after reviewing the record and observing the employee's demeanor we question the reliability of any statements the employee made during the course of his treatment. Accordingly, we find that any opinions reached by his examining physicians are suspect when based on the employee's statements about his subjective complaints. Given that there is no objective evidence in the record to link the employee's claim of an ongoing disability with his work, we find the employee has not proven his claim for continuing disability by a preponderance of the evidence.


For the purpose of deciding when the employee's disability ended, we choose to use March 16, 1989, the date Dr. James reexamined the employee after his return from the Merle West Medical Center. On that date Dr. James reached the firm conclusion that the employee had been magnifying his symptoms and recommended the employee return to work without limitations.


Based on our conclusion that the employee has not proven his claim for continuing benefits by a preponderance of the evidence, we also conclude that his claim for vocational rehabilitation, attorney fees, and costs incurred after March 16, 1989 must be denied.

ORDER

The employee's claim for continuing workers' compensation benefits after March 16, 1989 is denied and dismissed.


DATED at Fairbanks, Alaska, this 27th day of November, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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( Looking at this case in the light most favorable to the employee, we have applied a presumption analysis. Nevertheless, this does not mean we believe the employee is presumed to be disabled continuously.





