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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512
 Juneau, Alaska 99802-5512

RONALD G. SCHIERHOLT,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8803735



)
AWCB Decision No. 89-0312


v.
)



)
Filed with AWCB Anchorage

ABC TOWING, INC.,
)
November 30, 1989

(UNINSURED)
)



)


Employer,
)



)


and
)



)

RODNEY LEWIS,
)



)


Corporate Officer,
)



)


and
)



)

SHEILA LEWIS,
)



)


Corporate Officer,
)



)


and
)



)

MUNICIPALITY OF ANCHORAGE,
)



)


Employer,
)


Defendants.
)



)


We heard this claim on November 1, 1989. Employee was present and represented by attorney Stephen Sims. The Municipality of Anchorage (Municipality) was represented by attorney Patricia Zobel. ABC Towing(ABC) was not represented at the hearing. We closed the record when the hearing ended.

ISSUES


1. Under AS 23.30.110(c), is Employee required to litigate the Municipality's controversion within the two years?


2. Is the Municipality liable to Employee under AS 23.30.045(d) and (e)?

SUMMARY OF FACTS


Employee worked for ABC, a company which was under contract with the Municipality of Anchorage (Municipality) to pick up and tow away wrecked or abandoned vehicles. On February 14, 1988 Employee suffered an injury while driving an ABC tow truck pursuant to ABC's contract with the Municipality.


On the date Employee was injured, ABC's workers' compensation liability insurance had lapsed. The Municipality admits it had notice of this lapse and neither made arrangements to reinstate the insurance nor terminate its contract with ABC. (Municipality October 30, 1989 Brief at 2).


On March 10, 1988 Employee filed an application for benefits which named ABC as employer. The next day, Employee tiled a second application naming the Anchorage Police Department as employer.


On April 20, 1988 the parties held a prehearing. The summary of that prehearing states in part: "(Claimant attorney): withdrawing application against ABC and Municipality of Anchorage. Will pursue claim in civil court."  On April 21, 1988 the Municipality filed an answer asserting Employee was not an employee of the Municipality, and that the Municipality was not a contractor as defined in the Alaska Workers' Compensation Act (Act). (Municipality April 19, 1988 answer).


On September 6, 1988 Employee filed another application, this time against ABC, and also Rodney Lewis and Sheila Lewis as officers of ABC, Inc. (Employee August 31, 1988 application). On December 29, 1988 we approved a partial compromise and release between Employee, ABC and the Lewises. In this Compromise and Release, the parties compromised all compensation benefits between February 14, 1988 and December 20, 1988, medical benefits, transportation costs, and attorney's fees and costs. (C&R at 4-5). ABC and the Lewises agreed to pay for future medical benefits under the Act.


On May 23, 1989, Stephen Sims, Employee's attorney sent a letter to Patricia Zobel, the attorney for the Municipality. In it, he stated in relevant part:

On April 19, 1989, you filed an answer to the claim of my client on behalf of the Municipality. At prehearing, I withdrew my client's Readiness to Proceed against the Municipality. I see from the file that the Municipality controverted liability on March 25, 2988. In view of AS 23.30.110(c) and the Supreme Court case of Pan Alaska Trucking v. Crouch,(AK 5/5/89), I must now litigate contingent Municiple {sic} liability unless you will stipulate to it as you should.

Enclosed is a copy of the Partial Compromise and Release my client entered into with ABC Towing, which left future compensation, including PPD and medicals open. . . . I do not know whether my client will ever have a claim for further benefits; and if he does, whether ABC will be able to pay it.

Now the only reason for this letter is the failure of the Municipality to accept contingent liability under AS 23.30.045(d) and (e), which there can be no question of.

These sections only apply "if the employee is unable to recover from the employer because of the employer's lack of financial assets."  We were able to recover from the employer up to now and I hope the same would be true in the future if it became necessary.

. . . .

Please advise whether the Municipality will withdraw their controversion or in order to avoid malpractice, I will be forced to prove a contingent claim now that may never mature and seek attorney fees for this unnecessary exercise.

Basically I want to close my file without worry of malpractice. I can only do that if the Municipality accepts liability as they should or I prove their liability in hearing. I have no doubt whatsoever that the Municipality is contingently liable.

(Sims May 23, 1989 letter to Zobel at 1-2)


On June 5, 1989 Zobel responded that she was surprised at Employee's attempt to "reactivate" his claim against the Municipality. Zobel went on to assert that the Municipality had no past or present liability, and that it was "refusing to agree to accept any potential future liability and stand by our prior answer and controversion wherein we stated that Mr. Schierholt is not entitled to any benefits against the Municipality of Anchorage."


On June 8, 1989 Employee filed another application pursuant to Sims' May 23, 1989 letter to Zobel and based on the factors set out in Employee's application dated August 31, 1988. On July 3, 1989 the Municipality filed an answer which again denied liability to Employee. On July 11, 1989 Employee filed and Affidavit of Readiness for Hearing which requested an oral hearing in its claim against the Municipality.


At the hearing, Employee's attorney asserted he had an obligation to the Employee, to litigate the claim against the Municipality because of the time constraints contained in AS 23.30.110(c). In addition, he argued that Employee has a "contingent unqualified claim" against the Municipality. In essence, he requests we void the Municipality's controversion. In addition, he wants the Municipality to admit it is liable to him under AS 23.30.045(d) and (e). Further, he requests that we find the Municipality contingently liable under subsections 045(d) and (e).


The Municipality admits it will be liable if ABC ever fails to pay under the Act. At the same time, however, the Municipality asserts that, as indicated by Employee's testimony, ABC has paid all medical bills to date, albeit sometimes long after payment was requested. The Municipality argues that as long as ABC pays the bills, the Municipality has no liability. Therefore, it contends, Employee is now asking us for advisory opinion. It argues that in this regard, Employee's current claim against it is not justifiable.


The Municipality adds that its controversion was based on AS 23.30.045(a), that is, Employee was not an employee with the Municipality. It contends subsection 945(a) is inapplicable here. It continues to assert its rights under that subsection and refuses to lift its controversion. However, it emphasizes that there is no controversion of its liability under AS 23.30.045(d) and (e).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Applicability of AS 23.030.110(c)


AS 23.30.110(c), in effect at the time of Employee's injury, states in pertinent part: "If a claim is controverted by the employer, and the employee does not request a hearing for a period of two years following the date of controversion," the claim is denied."


Employee argues that under this subsection and under Pan Alaska Trucking, Inc., v. Crouch,       P.2d.     (Alaska 1989)(Opinion No. 3428, May 5, 1989), he must litigate the Municipality's controversion within two years after the controversion is filed. Employee's argument is slightly incorrect. Under subsection 110(c) and Crouch, an employee must request a hearing within two years after the date of the controversion. In this case, even if Employee filed a claim on February 14, 1988, the date of his injury, and the Municipality filed and dated a controversion that same day, the two-year period to request a hearing still would have not expired.


Clearly, Employee requested a hearing within the two-year period. Therefore, we conclude that neither subsection 110(c) nor Crouch bars his claim against the Municipality.

II. Municipality liability under AS 23.30.045(d) and (e).

AS 23.30.045 (d) and (e) state:

(d) No contract may be awarded by the state or a home rule or other political subdivision of the state unless the person to whom the contract is to be awarded has submitted to the contracting agency proof, furnished by the insurance carrier, of current coverage by workers' compensation insurance from an insurance company or association authorized to transact the business of workers' compensation insurance in this state or proof, furnished by the board, of a current certificate of self-insurance from the board. The person to whom the contract is awarded shall keep his workers' compensation insurance policy in effect during the life of the contract with the state or political subdivision. If the state or the political subdivision of the state fails to obtain proof of coverage or self-insurance or to protect itself under (e) of this section, and an employee of the contractor is injured during the term of the contract, the state or the political subdivision is liable for the workers' compensation to the employee if the employee is unable to recover from the employer because of the employer's lack of financial assets. The state or the political subdivision is not liable, however, to the employee for workers' compensation if the employee can recover from the employer under (a) and (b) of this section.

(e) When a contracting agency of the state or a political subdivision receives notice that the workers' compensation insurance policy of an employer to whom the agency has awarded a contract has been cancelled due to nonpayment of a premium, without being replaced by a comparable policy, the agency may either terminate the contract with the employer or continue the premium payments on his behalf in order to keep the policy in force during the life of the agency's contract. If the agency chooses to keep the policy in force, it may deduct its payments from the contract price or bring an action against the employer to recover the amount of the payments. When the contracting agency receives notice that the board  has revoked a certificate of self-insurance held by a person to whom a contract has been awarded, the agency may terminate the contract. This subsection does not limit the causes of action or remedies which the state or political subdivision may have against the employer.


Employee asks us to find the Municipality liable under subsections 045(d) and (e) for a "contingent, unliquidated claim." He asks us to "knock out" the Municipality's controversion which, he argues, is a controversion of all of section 045.


The Municipality argues that its controversion applies only to AS 23.30.045(a), and it continues to deny liability under that subsection. It asserts that under that subsection, it is not liable to Employee because Employee was not an "employee" of the Municipality at the time of his injury.


However, the Municipality admits it would be liable under AS 23.30.045(d) if ABC or the Lewises ever become insolvent and financially unable to pay the benefits due Employee. On the other hand, it points out that the evidence shows ABC or the Lewises continue to pay Employee's benefits under the December 1988 Compromise and Release. The Municipality contends it has no liability to Employee until there is evidence ABC or the Lewises lack the financial assets to pay Employee's benefits. It asserts that this scenario is a condition precedent to its liability to Employee under subsection 945(d).


The Municipality concludes that the Employee's claim against it is not justifiable; that is, the claim is moot, it is not ripe and Employee has no current standing to bring a claim against the Municipality. We find (and the Municipality admits) that the Municipality failed to protect itself in accordance with AS 23.30.045(e) even though it knew ABC's workers' compensation insurance had lapsed. Therefore, we find the Municipality liable, under AS 23.30.045(d), for Employee's workers' compensation "if {Employee} is unable to recover from [ABC or the Lewises] because of [their] lack of financial assets." (AS 23.30.045(d) (emphasis added). Employee admitted he has been able to get his medical bills paid by ABC. Unfortunately, payment for some of these bills has been late, and the bills have gone to collection before ABC has paid them. Nonetheless, there is no evidence either ABC or the Lewises lack the financial assets to pay their workers' compensation obligations to the Employee. Until such evidence is produced, the Municipality is not liable under AS 23.30.045(d). Accordingly, Employee's request that we find the Municipality currently liable under AS 23.30.045(d) is denied and dismissed.


Employee also requested attorney's fees and costs. We find no justification to award these fees or costs under either AS 23.30.145(a) or (b). Therefore, these requests are also denied and dismissed.

ORDER


1. Employee's request for workers' compensation benefits from the Municipality is denied and dismissed.


2. Employee's claim is timely under AS 23.30.110(c).


Dated at Anchorage, Alaska, this 30th day of November, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ D.F. Smith
Darrell F. Smith, Member

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronald G. Schierholt, employee / applicant; v. ABC Towing, Inc., (Uninsured)  employer; and Rodney Lewis, Sheila Lewis, and Municipality of Anchorage, (Self -insured) defendants; Case No. 8803735 ; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of November, 1989.
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