ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

DORIS SILVA,
)



)


Employee,
)
ERRATA SHEET


Applicant,
)
AWCB Case No. 8509122



)
AWCB Decision No. 89-0313


v.
)



)
Filed with AWCB Anchorage

AVON PRODUCTS,
)
December 5, 1989



)


Employer,
)



)


and
)



)

KEMPER INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


The Decision and Order issued November 30, 1989, contains an error and should be corrected as follows:

At page 28, No. 1 of the Order should be corrected to read;

1. The employee's claim for permanent total disability benefits is denied and dismissed.


Dated at Anchorage, Alaska, this 5th day of December, 1989.

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Errata Sheet in the matter of Doris Silva, employee/applicant; V. Avon Products, employer; and Kemper insurance Co., Insurer/defendants; Case No. 8509122, dated and filed in the office of the Alaska Worker's Compensation Board in Anchorage, Alaska, this 30th day of December 1989.

Clerk

DORIS SILVA,
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)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8509122



)
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v.
)



)
Filed with AWCB Anchorage

AVON PRODUCTS,
)
November 30, 1989



)


Employer,
)



)


and
)



)

KEMPER INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


This claim for permanent total disability benefits, medical benefits, penalty, attorney's fees and legal costs was heard in Anchorage, Alaska, on September 7, 1989. The employee was present and represented by attorney Michael A. Barcott. The defendants were represented by attorney Frank S. Koziol, Jr. The record closed on October 19, 1989, the first regularly scheduled hearing day after all briefing was completed.

SUMMARY OF THE EVIDENCE

Doris Silva Slipped and twisted her back walking on ice at the Kenai, Alaska Airport on January 18, 1985. It is undisputed that the slip occurred during the course and scope of her employment with Avon Products.


The employee continued to work full‑time as a district sales manager for the employer until May 2, 1985, when she saw Edward M. Voke, M.D. , an orthopedic surgeon in Anchorage. After performing an examination and reviewing x‑rays and CT scan, which showed a narrowing at L5‑S1. Dr. Voke diagnosed degenerative disc disease at the L5‑S1 level. The doctor concluded that Silva was not suffering from either a ruptured disc or any mechanical impingement of any nerve, such as a bulging disc pressuring a nerve. He felt that the twisting incident at work aggravated the preexisting degenerative condition and caused some inflammation of the nerve. Dr. Voke believed that the prognosis for this condition was much better than for a disc rupture.


Dr, Voke tried several treatment modalities. Physical therapy was tried over two periods of time. He also removed the employee from work to Test from June through August 1985. In August 1985, Dr. Voke released Silva for modified work.


On November 25, 1985, Silva saw Richard Nussbaum, M.D., at the Homer C. Pheasant Spine institute in Los Angeles for a second opinion. After taking Silva’s history, reviewing the medical records and performing a physical examination, Dr. Nussbaum diagnosed mechanical low back pain secondary to discogenic disease at the L5‑S1 level. The doctor recommended further physical therapy.


After the employee failed to improve Significantly with physical therapy and rest, Dr. Voke referred her to Michael James, M.D., a specialist in rehabilitation medicine. After taking Silva's history and reviewing x‑rays and EMG results, Dr. James stated his impression: "1) Mechanical low back pain. I find no evidence of radiculopathy either clinically or electrodiagnostically. 2) Degenerative disc disease at L5‑S1 as an underlying basis of her mechanical back pain." He recommended swimming and continued physical therapy. After following Dr. James' suggestions, he reported on August 27, 1986, that the employee had improved with regard to her back pain and he would return her to work on September 15, 1986, with a lifting limitation of 20 pounds.


After seeing the employee again on September 11, 1986, Dr. Voke reported that because the employer would not take her back with Dr. James' restriction, he would not return her to work until January 15, 1987. He felt that by that time Silva's condition would be resolved and she would be medically stationary. On October 20, 1986, Silva told Dr. Voke that her back pain had gotten worse during the past three weeks. She stated that she had tingling in her left leg and her right foot was numb, and she could not walk. After seeing the employee on November 10, 1986, Dr. Voke stated in his report; "Still having problems. She states she is now unable to work and has submitted an evaluation for retirement or long term disability. . . . She was supposed to return to work on 1‑15‑87 and she states she is unable to make that commitment. I doubt if an operative procedure would enable her to return to work, and secondly, I don't think she is interested in it anyway." In a report issued in January, 1987, Dr. Voke stated: "There is no reason why she could not perform sedentary type of duties . . . . She is medically stable at this point, and I have really nothing further to offer in this regard."


On January 16, 1987, Silva was examined by John R. Mullins, M.D., who specializes in neurology and internal medicine at The Polyclinic in Seattle, Washington, at the employer's request. it was Dr. Mullins' impression that she was suffering from a lumbosacral sprain, with associated evidence of S1 nerve root irritation on the left Side without any indication of nerve root compression. He felt that the outlook was good that she would respond to continued conservative treatment. The doctor also noted that the employee had complaints of right arm pain. He suggested heat, massage and aspirin for this problem. Dr. Mullins was of the opinion that because of Silva's low back pain and left leg problems, there would be restrictions on her ability to lift, bend, Sit and stand for the next several months. He did not know of any further treatment that would help the employee, except for the continuation of rehabilitative type exercises.


After moving to Hemet, California, in the spring of 1987, Silva was examined by Robert M. Reeves, M.D., an orthopedic surgeon in Hemet on September 29, 1987.


His impression was:

1) chronic low back pain and left lower extremity pain by history based on a herniated disc, and 2) subacromial bursitis and impingement syndrome and possible rotator cuff tear in the right shoulder. He advised her to stay off work and rest for her back and continue her exercise program for her shoulder. In a letter dated October 1, 1987, he requested the employee's medical records from James T. Boley, the defendants' claims adjuster. After receiving some further information from Boley, Dr. Reeves wrote to Boley on November 30, 1987, stating in part: "I concur that Ms. Silva is not totally disabled. On the basis of her musculoskeletal condition, she would not be precluded from doing sedentary type work at least." He again requested further medical reports. After receiving the requested medical reports, Dr. Reeves stated in a letter Boley dated January 8, 1988:

CT study of May 1985 is noted in which no evidence of disc herniation is seen and moderate arthritic changes noted. 'Mild spinal stenosis at L4‑5 is not probably clinically relevant' is reported.

. . . .

Mrs. Silva has clearly decided that she cannot and will not return to gainful employment at this time.

. . . .

I advised Mrs. Silva and her husband that in my opinion she is able to do sedentary and light work. I advised also that until they get their outstanding litigation issues settled, I do not believe she will make any progress in this regard. I believe that if she approaches that chronic pain program with a positive attitude she can learn to manage with her spinal discomfort and direct her attentions to a more positive and productive life. Until this has been accomplished, I have nothing further to offer her.


After the employee underwent a complete physical therapy evaluation at the Pain Control Center at the Loma Linda University Medical Center in Loma Linda, California, Monica Neumann, M.D., the director of that facility, recommended that she undergo a Six‑week back and neck stability program with body mechanics.


Between May 16 and June 24, 1988, Silva participated in the Loma Linda chronic back and pain management program. In her discharge summary dated July 6, 1988, Dr. Neumann stated in part:

Mrs. Silva has made overall gains throughout the treatment program. She has shown improvement in general conditioning, improvement in lower extremity strengthening and improvement in depression. The patient had consistently complained of increased pain later in the day and early evening and following increased activities. She has been unable to completely reduce her use of Tylenol with codeine. Throughout the Work Tolerance Screening, it was felt the patient did not consistently show her best effort. overall the patient placed in the sedentary category based on the United States Department of Labor standards.

. . . .

It is felt that the patient is not feasible to return to work. In as much as her standing capacity was 10 minutes and a lack of effort was noted during Work Tolerance Screening. Should the patient change her mind and express a desire to return to work, an independent Work Tolerance Screening to confirm the results of the present one might be indicated as well as a period of Work Hardening.


By letter dated September 9, 1988, Boley requested the employee to travel from Hemet to Portland, Oregon for a medical examination by a panel of three phySIcians with western Medical Consultants, Inc.


On September 26, 1988, David Glass, M.D., a psychiatrist employed by Western Medical Consultants, Inc., performed a psychiatric evaluation of the employee. In a report prepared at the completion of that evaluation, Dr. Glass stated:

In conclusion, I do feel that there are psychological factors involved in her pain and pain behavior. I believe that she may be more depressed for a number of reasons and that the depression causes her to focus more on her pain. I would wonder if higher doses of tricyclic antidepressants might not be useful. I would wonder about using Prozac as it is well‑tolerated from a drowSIness standpoint and has the advantage of not causing weight gain. In terms of treatment, I believe that Ms. Silva should be in a more action‑oriented program where she takes more responSIbility for her muscle strengthening. I am encouraged that she does walk and that she does exercise. I would recommend that the Tylenol with Codeine be discontinued. From a psychiatric standpoint, she is not in treatment and she is not impaired. From a psychiatric standpoint, there is no reason why she could not return to work. I feel that she will not return to work. I wonder if she may not get better or make a better adjustment until her claim is closed.


On September 27, 1988, Silva was examined by Berle Barth, M.D., a neurologist, in the presence of John W. Stewart, M.D., a orthopedic surgeon. in a report dated following the examination, Dr. Barth reached the following conclusion which Dr. Stewart concurred:

Ms. Silva is medically stationary and requires no treatment. She will be seen by Dr. Glass, consulting psychiatrist, who will initiate a separate report. However, there was considerable interference with examination today with many functional elements including gross pain behavior, inappropriate, nonanatomical sensory disturbances, positive Waddell's and Marxer's Signs, back pain increased by plantar flexion on straight leg raising and decreased by dorsiflexion, and gross giveaway of feet and ankles and right upper extremity. The consulting psychiatrist perhaps can comment on "hysterical" features in her personality which might shed some light on these functional elements.

From an orthopedic and neurologic point of view, there is no contraindication to Ms. Silva returning to light or sedentary work relative to her back strain. Percentage of impairment as a result of this industrial incident of January 18, 1985, is considered minimal. Claim closure is recommended. it is the opinion of the panel that Ms. Silva is not permanently and totally disabled. (Emphasis in original) .

TESTIMONY OF DR. VOKE


In this deposition taken on August 30, 1989, Dr. Voke testified that from his examination of Silva and a review of the CT scan and the EMG, which were normal, it was his opinion that she never suffered from either a ruptured disc or any mechanical impingement of any nerve, such as a bulging disc pressuring a nerve. (Voke dep. at 9, 18‑19).


Dr. Voke stated that as of November 10, 1986, he had concluded that the employee was not permanently and totally disabled from gainful employment. (Id. at 27). He mentioned that Silva's injury was not severe enough to incapacitate her permanently and pointed out she was able to work intermittently throughout his treatment of her. (Id. at 28). The doctor said that she was capable of doing sedentary work. He advised that she participate in a work hardening program of up to Six months. (Id. at 24‑26). After the work hardening program, he felt that Silva should have been able to do full‑time sedentary work. (Id. at 25). However, the work hardening program was suggested to help her and was not a precondition for her returning to full‑time sedentary work. (Id. at 34‑35). Dr. Voke said that when he last saw the employee, he thought she was capable of lifting up to 35 pounds and occasionally climbing stairs, bending, and squatting all day. (Id. at 26). He also felt she could Sit, stand, and walk all clay, with appropriate breaks. (Id. at 27).

TESTIMONY OF DR. NEUMANN

Dr, Neumann, an anaestheSIologist and director of the Loma Linda Pain Center, testified in her deposition taken on May 31, 1989, that her primary training and work SInce her fellowship year in 1979 have been in pain management in the outpatient pain center. (Neumann dep. at 6). The doctor stated that while Silva reported fairly high levels of pain throughout the Six‑week program, she also reported that she gained in strength and felt less depressed and less discouraged. (Id. at 34). She mentioned that she did not think it feasible for the employee to return to work because of the pain she experienced. (Id. at 38). With regard to the possibility of retraining, the doctor testified:

I think during the course of the program here, in working with the psychologist and working with our staff, Doris came to the conclusion that she had worked so long, I think she said 18 years, with the Avon Company that she really saw herself ‑‑ the mental picture of herself as this type of person and when confronted with, say, changing completely career or identity, would rather not do that.

(Id. at 39).


Dr. Neumann stated that she did riot know the feasibility of the employee finding a job because she tested below sedentary capacity. In this regard, she referred to the work tolerance screening that was done, which showed that Silva could only stand for 10 minutes, Sit 30 to 45 minutes, walk 45 minutes. The doctor also mentioned that Silva could not lift up to 10 pounds, bend at the waist, squat or twist and could only occasionally walk up stairs, reach above shoulder level or drive. (Id. at 40‑44). Dr. Neumann stated that she did not think the employee's physical capacities would increase in the future. (Id. at 45).


On cross‑examination by the employer's attorney, Dr. Neumann, acknowledged that while Silva was in the pain program, she and her staff were unsuccessful in trying to convince the employer to take Silva back in some type of modified position. The type of modified position the doctor had in mind was something she could do at home where she could use the telephone, talk with individuals, give instruction, train and teach. (Id. at 90) . Upon further examination, Dr. Neumann testified that Silva could Sit as long as she needed to, including up to eight hours a day, so long as she could change positions and move around. She also stated that the employee could stand for two to three hours a day and walk three to four hours day with appropriate breaks. Finally, she testified that Silva could lift up to seven pounds. (Id. at 92‑94).


Regarding the issue of possible vocational rehabilitation which was raised on direct examination, Dr. Neumann testified as follows:

Q. Okay. And as far as you're concerned, her position to you in her dicsussions with you was that she really doesn't want to work in any other position other than her return to Avon; is that true?

A. That's true.

Q. And if she did change her mind about working in another capacity, a Similar capacity, as to what she was doing at Avon but not at Avon, would you encourage her in that pursuit?

A. Provided it would meet her physical capacities?  You said in the same capacity as she was working with Avon. She's been determined not to be able to pursue that same capacity.

Q. Let: me rephrase that. As I understand it, from your dicsussions with her, the only work she wants to do is at Avon; right?  Presumably work that she's capable of doing.

A. With that company.

Q. With that company, no other company; true?

A. Yes.

Q. And that's a matter of choice on her part, is it not?

A. Yes.

Q. I take it you're not saying, are you, that it would be psychologically detrimental to her to take a position with another company of which she could do physically?

A. It wouldn't be psychologically detrimental, no.

Q. Have you tried to encourage her or counsel her that she should change her mind about only wanting to work for Avon and no one else?

A. Yes.

Q. And what has her position been?

A. Without going over the whole course of the program, again, I would say her position would be that she would prefer either working with the Avon Company or not at all.

(Id. at 101‑103).

TESTIMONY OF MARILYN COLVIN WRIGHT

Wright, a senior occupational therapist at the Loma Linda Pain Center stated in her deposition which was taken on May 31, 1989, that she administered various physical tests to Silva as part of a work tolerance screening. (Wright dep. at 8). It was Wright's opinion that the results of these tests showed that the employee gave less than maximum efforts. Wright stated that Silva's lack of voluntary effort could not be explained by any pain experienced by Silva. (Id. at 24‑30). As a result of this lack of voluntary effort, Wright suspected that the employee's Sitting and standing capacities, which were demonstrated by the employee by observation, were suspect. (Id. at 23‑24).

AFFIDAVIT OF JAMES T. BOLEY

In his affidavit which was Signed on September 29, 1989, James T. Boley stated:

1. I am an adjuster and principal owner of Arctic Adjusters, Inc.

2. I was assigned this claim by Elaine Koga, Claim Representative for the Kemper Group of Insurance Companies.

3. I had several conversations with Doris Silva in setting up the independent medical examination in Portland, Oregon.

4. Exhibit I is a letter I sent to Doris Silva on September 9, 1988. The letter sets forth the time and place for the examination and also provides expense money for Mrs. Silva. A total of $660.00 was sent to Mrs. Silva.

5. Prior to the sending of this letter, Mrs. Silva had agreed to the independent medical examination in Portland, Oregon. However, she expressed a desire to drive by automobile, rather than to fly. She stated to me that she wanted to visit a daughter who was getting married and perhaps attend the wedding.

6. I explained to Mrs. Silva that I needed to check with Kemper to determine whether they would be agreeable to providing her with the cash equivalent for a plane trip to Portland, Oregon. After checking with Kemper, it was agreed that the $660.00 would be advanced to Mrs. Silva for her costs.

7. An additional reason for driving, rather than traveling by plane, was that Mrs. Silva stated she wanted her husband to accompany her on the trip.

8. My records indicate that prior to the sending of the September 9, 1988 letter, I had two separate telephone calls with Mrs. Silva. These telephone calls were on August 29, 1988, and September 2, 1988. At no time during my conversations with Mrs. Silva regarding the independent medical examination in Portland, Oregon, did Mrs. Silva express any objection to traveling to Oregon for the independent medical examination. In fact, Mrs. Silva was quite cooperative and agreeable in having the independent medical examination set in Portland, Oregon.

TESTIMONY OF DR. GLASS

Dr. Glass stated in his deposition taken on June 27, 1989, that he has been practicing psychiatry for 23 years. Presently he has a general practice of adult and adolescent psychiatry in Portland, Oregon. He testified before seeing Silva, he reviewed the various medical records in her file. He also estimated that he spoke directly with the employee for 45 minutes to an hour in performing psychiatric evaluation dated September 26, 1988. In reviewing the evaluation, Dr. Glass stated:

But I did believe that she was a lady who tended to somaticize. By that, I mean that she tends to try to deny in herself maybe emotional or psychological tensions or problems and that they will get translated into physical symptoms. This is a fairly common technique in our culture where we are taught that we are supposed to try to be perfect and not complain and not have problems emotionally, but it's okay to be physically sick,

I would concur with the pain center when they note that she is a woman who makes a variety of somatic complaints. She has needs, but may tend to deny them emotionally and they come out in terms of physical symptoms.

(Glass dep. at 27).

The doctor went on to explain his diagnosis as follows:

I noted what I felt was most appropriate, which was Axis I ‑‑ and this is simply a designated way for American psychiatrists to categorize people, Axis I with psychological factors involved in her pain and pain behavior.

What I meant by that was I felt the bulk of her discomfort was on the basis of emotional, psychological feelings and that the degree of physical pathology couldn't explain the degree of discomfort. I also talked with the other doctors about the exam, and there were a number of functional behaviors noted on her exam, which, when we say 'functional', are behaviors which aren't anatomically or physiologically possible; for example, pain when you move in a certain ways, when in fact that doesn't affect the joint that is supposedly injured.

(Id. at 29).


Finally, Dr. Glass concluded:

From a psychiatric standpoint, she's not in treatment and she's not impaired. From a psychiatric standpoint, there' no reason why she could not return to work. Again, from the purely psychiatric standpoint, it would be better for her to be working. I feel she will not return to work. She impressed me as a woman who was not going to go back to work. And I wondered that she might not be able to get better or make a better adjustment after until the claim is settled.

And here again, there is the secondary gain phenomenon, that in order to feel good about herself, she has to continue to maintain symptoms to warrant her disability, and if there is litigation involved ‑‑ and in this case, there is ‑‑ she has to maintain a certain level of symptoms in order to justify herself. Now, this is a contest where she's either valid or she isn't. And the dilemma, of course, is that it kind of works against ‑‑ if she were to get better tomorrow, you see, then she'd lose her lawsuit or her claim or whatever.

So I felt from a psychiatric standpoint, it would be like swimming up a waterfall; you just couldn't make a whole lot of headway. And I think I may have ‑‑ I didn't mention here, but if she were to get into psychiatric treatment, I think it would not work until this thing is resolved, because it's sort of like you're working against one part ‑‑ one part of you is working against the other part of you.

(Id. at 32‑33).

TESTIMONY OF DR. STEWART

In his deposition taken on June 27, 1989, Dr. Stewart stated that he has been a practicing orthopedic surgeon for Sixteen year. He stated that before the employee's examination on September 27, 1988, he had reviewed her medical records and during the examination, it was function to record the examination results. Dr. Stewart explained that Dr. Barth took the history and performed the physical examination. He stated that he concurred with the comments, conclusions and recommendations that appear on the report authored by Dr. Barth on September 27, 1988. (Stewart dep. at 3‑5).


In discussing the 1988 report, the doctor testified on direct examination by the employer's attorney:

Q. Did the physical examination show any functional overlay in this patient?

A. Yes.

Q. And what aspects of the physical examination showed that?

A. Well, I think it's probably best summarized under 'Discussions and Recommendations', but to kind of go over some of them, it was that she had what we call collapsing muscle testing of the right upper extremity, which was kind of a two‑finger resistance sort of muscle giving way, which was incompatible with any kind of anatomic distribution or anatomic muscle strength.

She had discrepancy between straight leg raising on the one Side when Sitting versus lying supine and, again, that did not fall in line with the way her back position was with her legs extended. This is an inconsistency.

She had a positive so‑called Waddell's passive torsion of the trunk, which is a turning of the patient with the total trunk ‑‑ with no rotation of the trunk, producing back pain with minimum rotation of 10 degrees.

Q. If I could interrupt you there, is the Waddell test well‑recognized in orthopedic circles and also in neurological circles?

A. Yes. She had a co‑called positive Marxer's test, which is moving the foot up and down with the knee flexed in the prone position, producing back pain, which is a functional test and not an anatomical test.

Q. And is Marxer's test well‑recognized in your profession?

A. Yes.

Q. Okay.

A. She had, again, gross giving way of the muscles of the left lower extremity, which was incompatible with her walking on tiptoes and heels, which she could do. She had a varying stocking distribution of decreased sensory findings in the lower extremities, ranging anywhere from just above the ankles up to the level of the thigh. And I guess that covers most of the anatomical sort of what we call functional elements or ‑‑

(Id. at 6‑7).


The doctor stated there were no objective evidence of a strain still existing at he time of his examination. (Id. at 8). He also felt that Silva was capable of working in a light or sedentary position which would include an accounting clerk, an administrative assistant, an administrative aide, a bookkeeper and a public relations director. Accordingly, Dr. Stewart did not think that the employee was permanently and totally disabled. (Id. at 8‑9).


On cross‑examination, the doctor testified that after observing the examination, it was his opinion that Silva was faking or exaggerating her reports of pain because the reports of pain and inability to function were inappropriate for her in connection with the physical findings. (Id. at 17).


On redirect examination, Dr. Stewart stated that the mild muscle strain suffered by the employee do fairly well in Six to eight weeks or less. (Id. at 23). The doctor finally mentioned that the giveaway responses demonstrated by Silva had to be the result of a conscious action on her part and not something that could be explained by the unconscious mind. (Id. at 24).

TESTIMONY OF DR. BARTH

Dr. Barth, a practicing neurologist for 26 years and the physician who performed the physical examination of the employee on September 27, 1988, was deposed on June 26, 1989.


In addition to going over the result of the examination which he performed on the employee, Dr. Barth mentioned various inconsistencies. First, he stated that when he applied one or two fingers of pressure (approximately one to two ounces) to the left extremity, Silva was found to be strong because she could push as hard as possible. When he performed the same test on the right extremity, however, every muscle just collapsed. He found this particularly inconsistent because she was able to raise her full right arm up over her head to 160 degrees. Dr. Barth did not attribute the collapse to pain because none was reported. (Barth dep. at 35‑37) . Next, the doctor explained that the employee reported a numbness across the top of the right wrist which cannot be explained anatomically. (Id. at 37‑38). The doctor also noted Silva sat comfortably during the 40‑minute history taking and squatted about 30%of normal, complaining of left buttock and left knee pain, but not hack pain. (Id. at 38). Dr. Barth testified that while muscle spasms often accompany back sprains or hack strains, he did not note any with the employee. He also administered the Waddell test to determine whether there is validity to Silva's complaints. (Id. at 41). The doctor described the test and the results as follows:

A. Okay. A two‑finger head compression caused back pain, low back pain.

Q. And that means just two fingers pressing down on top of the head?

A. Yes.

Q. Arid one would not ordinarily expect back pain from that?

A. One shouldn't expect back pain from that.

Q. And Mrs. Silva reported what?

A. Back pain.

Q. And the second test?

A. Was to lift up on the neck.

Q. With your hands.

A. With my hands, to see if that relieved her back pain.

Q. And?

A. And it did.

Q. She said it did?

A. Yes.

Q. And should it have?

A. No.

Q. Why not?

A. Because it has nothing to do with the low back.

Q. And then the third test?

A. The third test is to take her hands and have her relax and just slowly twist her ‑‑ Let me show you. This attorney can see. Let me test you.

Q. All right. So you had Mrs. Silva standing?

A. With her feet together and relaxed, and then I go like this and like that (indicating).

Q. So you tilted her body several degrees either way?

A. I rotated.

Q. Rotated.

A. Okay. Does this affect your back? And this is the question we ask: 'Does this have any effect on your back?' And she says, 'Yes, it hurts,’ each time I went to the right and each time I went to the left, and I think I put on there 10 degrees, which means this amount of rotation, this amount of rotation (indicating) caused back pain.

Q. 10 degrees is a very light rotation?

A. Yes.

Q. And one would not expect a report of back pain doing that?

A. One usually does not report back pain as a result of doing that.

(Id. at 44‑45).


Dr. Barth also explained the Marxer's test;

A. Well, it's just the opposite of what you would do to do straight leg raising, which puts stress and stretch on the sciatic nerve. When you do that, you raise the leg up to actually put stress on the sciatic nerve, to see at what point the patient feels that. And when you do the Marxer test ‑‑ Why don't you lie down on the table on your belly.

Q. Okay. So you had Mrs. Silva lay down?

A. Okay. Lie down on your back. First turn over on your back. Here we're going to stretch your sciatic nerve. Put your heel in my hand and let me do the work and let me raise and stretch, and you get to a point where you feel it.

Q. Yes,

A. And so that's 80 degrees. Arid I go like that and ask, "Does that make it worse?' if I go like that, it should be relieving pressure on the sciatic nerve. She reported later on that it is worse. Putting it like this (indicating) puts more stress on the sciatic nerve, and she expressed that it relieved it.

Q. Okay.

A. Marxer's test is just the opposite. Turn over. I'm going to bend your knee. You just relax. Tell me if this hurts your back or leg.

She reported at 90 degrees it caused back pain, and this is relieving tightness and relieving any pressure on the sciatic nerve. And those tests are quite suggestive of nonorganic pathology.

(Id. at 45‑46).

Dr. Barth was also perplexed by the fact that on straight leg ,raising the employee complained of low back pain increased by plantar flexion and relieved by dorsiflexion. He stated that this was just the opposite of what should have happened. (Id. at 49). With regard lower extremity strength, the doctor testified:

Q. Do you know, can you tell me where the collapse phenomenon occurred?

A. From the knees down, ankles and foot on the left, this after she was able to walk on her heels and on her toes and support her weight without apparent discomfort and without apparently collapsing. So this was confirmatory that she had adequate strength, although she was not able or willing to demonstrate it on manual muscle testing.

Q. And again, you'd estimate that your pressure of one or two fingers was about an ounce?

A. Yes, sir.

Q. And again, when she experienced the collapse in her left ankle and left foot, I take it it wasn't accompanied by indications of pain?

A. I didn't report it as such, no.

(Id. a 50‑51).


Based on these inconsistencies and the physical examination of the employee in general, Dr. Barth felt that Silva was able to engage in work of a light and sedentary nature full time and did not need any further medical treatment. (Id. at 71).

TESTIMONY OF SILVA

Silva testified at the hearing that when she was injured she was a district sales manager of the Avon supervising between 150 and 200 hundred employees and earning approximately $40,000 a year. She stated that the work was important to her, and she thinks she would still be working for the employer if she had not been injured. At the time of the hearing, the employee was almost 59 years old.


Regarding the Loma Linda Pain Program, Silva said that it was beneficial in terms of learning good body mechanics and relaxation techniques, but it did not cure her or lessen the pain she experienced. In fact, she commented that after each day of the program, she was in severe pain and exhausted. When the program was finished, she experienced pain in the back, left hip, leg. She stated that now she also has numbness in the left foot. Silva testified that Sitting through deposition and flying up to Anchorage for the hearing have caused her a great deal of pain. She also reports that the pain she experiences not only hurts her physically but also causes her concentration and sleep difficulties.


The employee disagreed with some Dr. Neumann's deposition testimony regarding how long she could stand, Sit and walk. She testified that while she did do some of these activities for up to eight hours a day, she could not do them without taking breaks and she could not do them day after day. Accordingly, she feels that she is not capable of doing light or sedentary work at the present time. Silva acknowledged, however, that except for her injury, she could perform personnel and administration assistant type work.


Silva stated that while she was not represented by an attorney at the time, she did not object the employer's request that she be examined in Oregon even though she lived in California. She acknowledged that she was not treated unfairly in this regard. She also stated that she had not objected earlier to seeing a doctor in Seattle when she lived in Anchorage.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first question that must be addressed is whether the reports of Drs. Glass, Stewart and Barth and their subsequent depositions should be suppressed because the examination held by those doctors was not authorized under the Alaska Workers' Compensation Act. Specifically, she cites AS 23.30.095(e) which states in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer. . . . If an employee refuses to submit to any examination provided for in this section, the employee's right to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.

The employee argues:

Clearly the carrier demanded that Mrs. Silva do something that she was not required to do. In addition it coerced her into doing so under the threat of discontinuation of compensation benefits if she failed to comply. This type of overreaching and, now, unfair claims settlement practice, must not be tolerated and an appropriate sanction is to disregard any evidence generated as a result of this evaluation. To hold otherwise, would allow the carrier flagrantly to violate the law with no fear of reprisal. In dealing with unrepresented claimants, the carrier must deal in utmost good faith, not in a deceptive fashion and suppression of any evidence generated as a result of such coercive tactics is appropriate.

(Employee's Motion To Suppress and Exclude Evidence filed September 18, 1989).


We disagree with the employee's position. The language quoted above from AS 23.30.095(e) merely provides a sanction against an employee when he refuses to be examined by a physician in the state where he is found, i.e., his benefits can be suspended or forfeited. Nothing in this language either expressly or impliedly prohibits an employer from asking an employee to voluntarily go to another state to be examined by a physician and an employee voluntarily complying with that request.


Furthermore, we do not find from the facts presented to us that the employer coerced the employee or used overreaching or unfair claims settlement practices in order to force her be examined in Oregon. On the contrary, from the statements made by Boley and Silva, it quite apparent that the parties discussed the matter thoroughly beforehand, and travel arrangements were made with her interests in mind. The reasonableness of the employee's request is even supported by her own statements that she was not unfairly treated in this regard. It should also be noted that on previous occasions, the employee willingly traveled out of state for physical examinations.


The next question is whether Silva is permanently and totally disabled.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't defined TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, (D. Alaska 1958) (quoting  Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529, (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) In Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974, the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

In Bailey v. Litwin Corp., 713 P.2d, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original) . The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work). Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (Emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


However, even if we analyze this claim under the presumption of compensability, the result is the same. AS 23.30.120 (a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provision of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985) Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined "substantial evidence" as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966). In Fireman's Fund American insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976) the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


First, we must decide if Silva has established a preliminary like between the injury and her continuing symptoms. We find that she has based on her testimony and the testimony of Dr. Neumann. The employee stated that her back pain has not improved and may be worse since the accident in 1985. She said that while she originally had pain in just her low back, she now experiences pain in her hips, legs, feet and right arm. Silva reports that the pain that she has affects her sleep and concentration. She testified that she cannot Sit, stand or walk for very long and, as result, she feels she cannot do even light or sedentary work.


In a discharge summary dated July 6, 1988, Dr. Neumann stated that she did not think it feasible for the employee to return to work. In her deposition, the doctor testified that because work tolerance screening demonstrated that Silva could only stand for 10 minutes, Sit 30 to 45 minutes and walk 45 minutes, she tested below sedentary capacity. Based on these findings, Dr. Neumann did not think the employee could find employment. Having determined that the preliminary link has been established, we conclude that the presumption of compensability arises and the employer must come forward with substantial evidence to overcome it.


We find that the employer overcame the presumption by introducing affirmative evidence that the employee is not disabled. This finding is based on numerous facts.


First, the evidence shows that the nature of Silva's injury was minor. Dr. Voke in 1985, performed an examination and reviewed x‑rays and a CT scan and diagnosed only degenerative disc disease at the L5‑S1 level which had been aggravated by the accident causing some inflammation of a nerve. He did not think that the employee suffered from either a ruptured disc or any mechanical impingement of any nerve. The doctor released her modified work as early as August 1985. Dr. James, after performing an EMG and reviewing the x‑rays, could find no evidence of radiculopathy either clinically or electrodiagnostically. He also noted degenerative disc disease at L5‑S1 and attributed Silva's mechanical back pain to that condition. In August 1986, Dr. James reported that with a 20 pound lifting limitation, the employee would be able to return to work in a month. in his final report issued in January 1987, Dr. Voke again said that the employee was medically stationary and there was nothing more he could do for her. After seeing Silva in the fall of 1986, Dr. Voke stated that her condition had resolved, she was medically stationary and she was capable of doing sedentary work. In his final report, Dr. Voke again stated that the employee was medically stationary. After seeing Silva in January 1986, Dr. Mullins was of the opinion that she only suffered

from a lumbosacral sprain, with associated evidence of S1 nerve root irritation without any indication of nerve root compression. After Dr. Reeves examined the employee and reviewed her medical records, he found no evidence of disc herniation. Finally, Dr. Stewart estimated that the injury suffered by Silva should have resolved within Six to eight weeks.


Second, the record reflects that whatever the nature of the employee's original injury, it did not develop to the point where she is permanently and totally disabled today.


After reviewing the employee's medical records, taking a history from her and performing and recording a physical examination on September 1988, both Dr. Stewart and Dr. Barth concluded that there was no objective evidence of an existing strain and she was capable of returning to light or sedentary work on a full time basis. After considering the training and experience of these two doctors and the time expended by them in reviewing the employee's medical records, taking her history and performing the physical examination, we find that they conducted a careful and thorough evaluation of the employee. Accordingly, we are particularly persuaded by their comments, conclusions and recommendations. In addition to not finding objective evidence of a present disability, Drs. Stewart and Barth administered numerous tests which showed that Silva's reports of pain and inability to function were inappropriate in connection to their physical findings. This failure by Silva to give her best efforts, or even worse, fake her reports of pain as Dr. Stewart suggested, is supported by the findings and testimony of Wright. She was of the opinion that the results of the work tolerance screening which indicated that the employee was unable to do even sedentary work were suspect. Even Dr. Neumann, who initially said it was probably not feasible for the employee to return to work, modified her position in her deposition in May 1989. She testified that Silva could Sit as long as she needed to, including up to eight hours a day, so long as she could change positions and move around. Dr. Neumann also stated that the employee could stand for two to three hours a day and walk three to four hours a day with appropriate breaks. The doctor thought the employee was capable of lifting at least seven pounds. Even from a psychiatric standpoint, Silva is not disabled and there was no reason she could not return to work. Dr. Glass testified at length that she tended to somaticize which he explained meant that she would deny her emotional or psychological problems and they would be translated into physical symptoms.


Finally, we find that when Silva was injured and could not return to work with Avon, she decided that she did not want to work any longer and voluntarily removed herself from the work force.

The first indication of this state of mind is found in Dr. Voke's report of November 10, 1986, in which he stated in part‑ "I doubt if an operative procedure would enable her to return to work, and secondly, I don't think she has interest in it anyway." on January 8, 1988, Dr. Reeves stated; "Mrs. Silva has clearly decided that she cannot and will not return to gainful employment at this time." in her deposition, Dr. Neumann testified, in essence, that it was her feeling from talking to Silva that Silva wanted to return to work with Avon or not at all. It was also Dr. Glass' impression from evaluating the employee that she was a woman who was not going back to work.


Based on this evidence, the presumption of compensability drops out, and the employee must prove the elements of his claim by a preponderance of the evidence.


After reviewing all of the evidence, we find that the employee has riot, by preponderance of the evidence, proven that the 1985 injury caused her to be permanently and totally disabled at this time.


Since we have concluded that Silva is not permanently and totally disabled, her claim for medical expenses, penalty, attorney's fees and legal cost are also denied.

ORDER

1. The employee's claim for temporary total disability benefits is denied and dismissed.


2. The employee's claim for medical expenses is denied and dismissed.


3. The employee's claim for a penalty is denied and dismissed.


4. The employee's claim for attorney's fees is denied and dismissed.


5. The employee's claim for legal costs is denied and dismissed.


Dated at Anchorage, Alaska, this 30th day of November, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, DeSIgnated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

REM:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office Of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Doris Silva, employee/applicant; v. Avon Products, employer; and Kemper Insurance Co., insurer/defendants; Case No. 8509122; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of November, 1989.
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