ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

GUY E. HAYES,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8431391



)
AWCB Decision No. 89-0315


v.
)



)
Filed with AWCB Anchorage

CHEVRON, U.S.A., INC.,
)
December 5, 1989

(self‑insured)

)



)


Employer,
)


Defendant.
)



)


We heard this remand from the superior court on October 20, 1989 in Anchorage. Employee was not present but testified by telephone from Soldotna. He was represented at the hearing by attorney Robert Molloy. Employer was represented by attorney Clay or Alex Young. The record remained open for briefing until October 27, 1989. We then closed the record on October 31, 1989 when we next met after closing briefs were due.

ISSUE

Pursuant to the superior court's remand, is Employee's claim barred by "notice and the application of the statute of limitations?"

CASE SUMMARY

We initially heard Employee's claim for benefits on September 30, 1987. In the resulting decision and order, we concluded Employee's claim was timely and compensable, and we awarded workers' compensation benefits. However, we denied Employee's requests for an award of penalties under AS 23.30.155(b) and AS 23.30.070(f). Hayes v. Chevron USA, Inc., AWCB No. 870286, (November 19, 1987 (Hayes I).


Employer appealed. On December 8, 1988 the superior court affirmed our decision in part and reversed it in part. (Chevron USA Inc., v. Hayes, 3AN 87‑12162 Civil (December 8, 1988). The court affirmed our decision on the issue of compensability, but it reversed and remanded our finding on notice and the statute of limitations. The court concluded that our determination on the statute of limitations was not supported by substantial evidence.


However, the superior court pointed out that new evidence, which had not been in our record and therefore had not been considered by us in Hayes I, was presented to and considered by the court in its decision. Since the court utilized this new evidence in its decision, we find it necessary to quote at length relevant portions of the court's opinion on notice and the statute of limitations. The court stated at 2‑3:

Nine‑year Chevron employee Hayes' claim arose following a "panic attack" on June 18, 1984, while attending a fire fighting management school in Reno, Nevada, for employer Chevron. . . . Unable to return to work, Hayes continued in this status until his Social Security benefits claim was rejected February 22, 1986, at which time his LTD status was discontinued. "[H]e wrote the SOCAL LTD Plan Organization in support of his benefits (D&O at 3, R. 81) on April 30, 1986, and filed his claim which led to the Board's November 19, 1987, D&O and this appeal in March 1987, some thirty‑three months after his initial injury and twenty‑nine months after his submission of his October 8, 1984, application for Long‑Term Disability Plan Benefits ‑ Employee's Claim Statement GO‑419‑3. This document was not presented to the Board for reasons not clear from the record or parties' briefs. Apparently, some portions of 
Hayes' personnel file were presented, but not the complete file.

In their briefs the parties agree that Hayes notified Chevron of the injury on October 8, 1984. The Board's decision that appellee did not know of his injury and its relation to his employment: until April 30, 1986, is not supported by substantial evidence. Both parties assert that the Board erred in its findings that appellee did not have knowledge of his injury and relation to his employment until April 30, 1986. In light of this factual error in the Board's findings, appellee's claim filed on April 14, 1987, appears to fall outside the two‑year statute of limitations. AS 23.30.105(a) (1986). Appellee's claim will be barred by this statute unless appellant's payments to appellee tolled the statute or appellee's correspondence with appellant was sufficient to constitute a claim before the statute of limitations had run. See, Rubin v. Keebler Company, 399 N.Y.S.2d 73, 74 (1977); Kloberdanz v. Sheffield Farms Co., 22 N.Y.S.2d 361, 362 (1940).

The court also stated at 4‑5:

The courts are divided on the issue of whether payments of full or partial wages will extend the time for filing a claim for compensation. Courts have remanded cases to the administrative commission to determine whether the employer intended or the employee had a reasonable belief that the payments were in lieu of disability benefits. West Palm Beach v. Stevens, 408 So.2d 698, 699 (Fla. Dist. Ct. App. 1982). The statute of limitations was found to be tolled when the employee reasonably believed wage continuation payments made after workmen's compensation benefits were due and payable (upon employee's last day of work) were workmen's compensation benefits. Williams v. Intern. Lubricant Corp., 341 Sc.2d 17, 21 (La. Ct, App. 1977). It is necessary, therefore, to determine appellant's intent in making payments and appellee's [sic] intent in making payments and appellee's belief that the nature of the payments were compensation. On remand, the Board should make these factual determinations taking into account any new evidence plaintiff may have.


At the October 20, 1989 hearing on this remand, three witnesses testified; Employee, Sid Gould and Molly Jones. In addition, several exhibits were placed into the record.


Employee testified that since his panic attack on June 18, 1984, he has improved a little and his doctors tell him his confidence is better. However, he testified that he was quite stressed out after his injury, and he had a difficult time comprehending matters. He testified that after his injury, he never left home without his wife who he described as his security blanket. Initially, Employee took Valium as medication. He now takes Xanax.


Since his injury, Employee has traveled outside of Soldotna only to get counseling from Paul Turner, Ph.D., in Kenai. He stated that when he made this trip, he consumed plenty of medication to make the trip. Other than this trip, he has still been unable to leave the Soldotna area. He currently works in a hardware store there.


Employee viewed copies of Hearing Exhibit One. This exhibit consisted of copies of Employee's "Statement of Earnings and Deductions" (pay stubs) from February 5, 1984 through January 5, 1985. Employee pointed out that the post‑injury stubs look comparable to the pre‑injury stubs. The amounts of these stubs are generally similar from February 1984 until October 1984 when the amounts decrease by 40 to 50 percent.


The pay stubs contain several symbols which indicate what type of payment is being made such as regular pay, or payment for sick leave, overtime, short term disability (STD), long term disability (LTD), and vacation. Employee was asked what one such symbol (an "X") meant. When he did not know the symbol's meaning, the parties agreed to ask Sid Gould, Employer's western region manager.


Gould, who works in benefits administration and policy interpretation, has worked for Employer for the past 21 years. He stated that among other symbols, `X" indicates pay for regular scheduled day work, "S" indicates sick leave, “K” indicates overtime, "H" is holiday, "SH" means sick leave holiday, and "V" indicates vacation, Gould explained that “SHF” means sick half pay, but he was unsure of the meaning of “SNC” other than it meant "sick something."


The pay stubs in Exhibit One show that from February 5, 1984 until his injury, Employee was paid primarily under the "X" symbol but was also paid under the symbols "X," H," and "SNC." From his June 18, 1984 injury through the pay period ending October 13, 1984, the amount of Employee's net earnings was similar to the amounts he was paid during the periods leading up to his injury. During this period, Employee was paid under various work symbols, including "X," “SH,” “S,” and "V."


From October 14, 1984 through the pay period ending January 7, 1985, the amount of Employee's net earnings for each two‑week pay period decreased (from a $900.00 ‑ $1,000.00 range) to approximately $500.00 per period. During this time, he was paid under three different work symbols: "S"' "SHF," and "SHHF."


Gould testified that he had reviewed Employee's personnel records, and they indicate Employee was paid Short Term Disability (STD) benefits from June 18, 1984 to sometime in March 1985. He explained that STD benefits are triggered by an employee contacting Employer and stating either he is sick or he has suffered an on‑the‑job injury. He added that the amount of STD is not affected by receipt of workers' compensation benefits.


Employee testified that sometime after his injury he met with Don Silva, an area benefits administrator for Employer, at the Kenai airport. He testified that they basically talked about what was going on at Chevron (Employer). Employee testified Silva told him: "We know what was going on out there and we're going to take care of you and you can stay home." Employee insisted that Silva did not discuss workers' compensation with him, and did not tell him Silva would send him workers' comp. forms if Employee felt it was work‑related. Employee testified he and Silva were very good friends, and he trusted Silva. He also testified Silva told him not to tell anyone the two had met at the airport.


Employee also stated no one else mentioned workers' comp. to him. He indicated that representatives of Employer told him to see a doctor and "just get well." He said he felt he told Employer about the work‑relatedness of his injury when he completed the Long Term Disability application on October 8, 1984. On that application, there is a question which asks: "Is this claim the result of a work‑related illness or injury?" Employee testified that a "no" answer had been typed into the form, and when he saw this, he marked the box. The form also asked whether disability was due to 'Sickness" or "injury." Employee checked sickness and then explained: "After longstanding work conflict I developed a depressive‑anxious condition with panic attacks. The first panic attack with hyperventilation occurred 6‑18‑84. This attack happened while attending school in Reno . . .”


On November 26, 1984, Hal Sexton, M.D., a psychiatrist who had treated Employee since October 1984, wrote Employer a letter describing Employee's difficulties as agoraphobia with panic disorder, and moderate depression. Dr. Sexton added; "These symptoms have sprung out of conflicts generated at work between he and his supervisor." Dr. Sexton went on to say Employee was not presently employable, but the doctor anticipated Employee might return to work by the early part of 1985, in approximately six weeks. (Sexton November 26, 1984 letter to Marcia Ellison).


On February 28, 1985 Employer sent Employee a letter informing him he had been determined eligible for Employer's long term disability (LTD) benefits program. (February 28, 1985 letter to Employee from Marcia Ellison, Claims Analyst for INA Benefit services (INA); Employee Dep. II, Exhibit 7). on November 18, 1985 Sharon Montgomery, Supervisor of benefits for INA sent Employee a letter outlining requirements for his continued eligibility for LTD benefits. In the letter, she told Employee he could only continue receiving benefits for longer than one year if he was unable to perform any job for which he was qualified and he must have been determined eligible for Social Security disability benefits.


On January 23, 1986 Patricia McTeer, Assistant manager of INA sent Employee two letters, each notifying him he was no longer eligible for LTD benefits because he had been paid benefits for one year and he had not qualified for social security disability benefits. (Employee Dep 11, Exhibits 11 and 12). In one of these letters McTeer told Employee he could continue to receive LTD benefits if his disability resulted from a nervous disorder or mental condition and if two additional conditions were met:  1) medical evidence indicates Employee's return to work was imminent; and 2) Employee was making a conscientious effort to recover so he could return to work. (Dep. 11, Exhibit 11) The second letter sent was identical to the first except that the above information on conditions for continued eligibility was left out. (Employee Dep. 11, Exhibit 12).


On April 30, 1986 Employee wrote a letter addressed to the "Review Panel" of the SOCAL LTD Plan organization indicating he didn't know who else to send his concerns to. in it, he acknowledged getting the two January 23, 1986 letters "indicating that such benefits [LTD] may be discontinued if certain conditions were not met. " (Emphasis in original) . Further, he asserted that he felt he had met the conditions necessary for continuing eligibility under the LTD program. He added, in pertinent part:

The purpose of this letter is to find out whether these conditions have or have not been met because I have not heard from CIGNA [INA] since then and I have Clever heard from you.

I am greatly concerned about the fact that I have not heard from you (Chevron) especially since this disability first came about due to work related conditions and first occurred while on the job.

I have always had confidence that Chevron would follow through in good faith with Its commitments to its employees and this includes commitments to assure medical and supplemental life insurance payments during times of disability, I can assure you that I would much rather be working than disabled and believe that my long and healthy work record supports this.

Certainly the anxiety of not hearing from you at all and not hearing from CIGNA since January is, if anything contributing to my job induced anxiety disorder.

I do look forward to hearing from you. . . .


By letter dated May 19, 1986 R.D. Boudreaux, a representative of Employer's LTD plan wrote Employee and stated there was no reason for Employee to expect further correspondence from Employer on the LTD plan because it was Employee's responsibility to indicate he qualified for social security disability benefits. Boudreaux did not address continued eligibility for LTD benefits for nervous disorders or mental conditions. However, he did tell Employee that a copy of Employee's letter would be forwarded to Chevron, U.S.A. so Employee's "other concerns" could be reviewed.


On June 18, 1986 Boudreaux wrote Employee and informed him he had been found eligible for a "Special Disability Benefit Supplement" of $9,200. Boudreaux explained in the letter that the supplement is available on a one‑time basis for LTD plan members whose LTD benefits are exhausted and who are still unable to return to work with Employer.


On July 29, 1986 Don Silva sent Employee a letter informing him he was considered terminated with Employer retroactive to February 22, 1986. Silva further informed Employee he was considered fully vested in the corporation stock and annuity plans. Silva attached a Termination Booklet describing the various benefits Employee was eligible for.


None of the above letters from Boudreaux or Silva addressed Employee's statements in his April 30, 1986 letter regarding the work‑relatedness of his condition. Employee subsequently received an "Annuity Plan Election of Benefits" form, but no other correspondence from Employer.


As noted, Employee filed an application for workers' compensation benefits on April 14, 1987. in it, he stated he was filing an application because "Employer changed my injury report form to show non‑work related and put me on Disability insurance instead of Workers' Comp," (Employee March 27, 1987 Application for Adjustment of Claim).


Employee now argues that his correspondence to Employer, including his October 1984 LTD application, his April 30, 1986 letter, and the medical information supplied by Doctors Sexton and Turner constitutes a claim under the Alaska Workers' Compensation Act (Act). Alternatively, Employee contends Employer's defense, that Employee's claim should be barred under the statute of limitations in AS 23.30.105 should fail under either a waiver or an estoppel theory. Further, Employee contends he reasonably believed Employer's payments to him were workers' compensation benefits, and the statute should be tolled accordingly. Finally, Employee asserts AS 23.30.070(e) tolls his claim because Employer failed to file a notice of injury.


Employer argues we should find Employee's claim barred under subsection 105. It contends its payments to Employee after his injury were not intended to be in lieu of or as a substitute for workers' compensation benefits. Further, Employer argues Employee could not reasonably believe his post‑injury payments were a substitute for workers' compensation. Accordingly, it contends we should not toll the statute of limitations. Employer also argues Employee's correspondence with Employer did not constitute a claim, and Employee did not have any Correspondence with us until March 17, 1987, long after the limitations period had run. (Employer written final argument at 14‑15).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Pursuant to the superior court's remand, we must determine whether Employee's correspondence to Employer is sufficient to constitute a claim under our Act, and whether the statute of limitations contained in subsection 105(a) is tolled such that Employee's Claim filed April 14, 1987 is timely. Employee further raises the issue of the tolling provision in subsection 070(e).

I. Does Employee's Correspondence constitute a claim?

In its remand opinion, the superior court stated; “If (Employee) can show communication in writing to the Board, a formal claim need not have been made to constitute a claim. See Morrison‑ Knudsen Company v. Vereen, 414 P.2d 536, 538 (1966) (other Citations omitted).“ Employee also cites Vereen to support his argument that his correspondence should be deemed a claim for workers' compensation purposes.


However, Employee's assertion misses the mark. A Claim must be filed with the Board, not with the employer or insurer. AS 23.30.105; 8 AAC 45.050. Even if we were to consider Employee's statements in his LTD application and his April 30, 1986 letter to the SOCAL Review Panel as sufficient communications to constitute a claim and an intention to file a workers' compensation claim, these documents were not filed with us (the Board) as required by our Act, the superior court opinion in this matter and the supreme court in Vereen. Therefore, since Employee's application filed April 14, 1987 constitutes his first communication with us, and since this document is obviously sufficient to constitute a claim (and is the essence of a claim), we conclude Employee filed his claim on this date. We deny and dismiss his request that other documents in the record constitute a claim.

II. Do Employer's payments to Employee toll the limitations period in AS 23.30.105(a)?

We must next determine whether Employer's payments to Employee after his injury tolled the limitations period. The superior court pointed out that some courts toll the statutory period when employers continue to pay full or partial wages after an injury. The court added that the question is whether the employer intended or the employee had a reasonable belief that the payments were in lieu of disability benefits. (Superior court opinion at 4).


In his treatise, Professor Larson discusses payment of wages "on account of" compensation liability. He states:

Under the general principle, illustrated by the medical service cases, that payments should not toll the limitations statute unless they were made on account of the recognition of compensation liability, it might seem to follow easily that continued payment of regular wages to an injured employee would fall under the same rule. Although there is some division of authority on this point, the majority view apparently is that payment of wages to a disabled worker does not toll the statute unless the employer is aware or should be aware that it constitutes payment of compensation for the injury. If it is the employer's regular policy to continue wages to any disabled employee, whether the disability is industrial or not, or perhaps if he is required to continue wages of a high percentage of wages under a union contract, this conduct is, to say the least, ambiguous so far as intention to make payment in lieu of compensation is concerned. . . Suppose the employer voluntarily pays wages for eleven months, and then gets tired of paying a disabled man and stops the wages. The claimant may be in a position of having had no occasion to make claim sooner, and yet of having an almost impossible short time left of his claim period in which to discover what has happened and assert his formal rights. A theoretically correct rule‑‑which might be rather difficult to apply with perfect accuracy‑‑would be this: Payment of wages tolls the statute if it was intended to be made on account of compensation liability, or if the employee reasonably believed it was so intended. (Emphasis in original).

2B A. Larson, The Law of Workmen's Compensation, Section 78.43(l), 15‑279 to 15‑288 (1989).


Professor Larson goes on to point out that it makes a substantial difference whether "or" or "and" is required in the rule; that is, whether both employer intention (to make payments in lieu of workers' compensation) and employee's reasonable belief are required or whether either of these factors will suffice to toll the statute. Professor Larson concludes:

In the last analysis, since it is the claimant's rights whose destruction is at .stake, the decisive test ought to be the reasonableness of his belief and his conduct. What the employer intended or believed, if it is inconsistent with what claimant had ‑reasonable grounds to believe, should not be controlling.

Id. at 15‑291.


We agree with Professor Larson that either the employer's intent or the employee's reasonable belief should suffice to toll the limitations period. In this case, there is no preponderance of evidence that Employer intended its payments to Employee to act as a substitute for workers' compensation benefits. The correspondence in Employee's personnel file indicates that Employer neither acknowledged nor addressed whether Employee's injury was work‑related. As indicated on Employee's LTD application and some other forms, Employer's benefits division indicated that it deemed Employee's injury or illness non‑industrial.


On the other hand, it is clear that Employee considered his claim work‑related from the outset. He consistently indicated that his nervous condition was related to a work conflict. On his LTD application dated October 8, 1984 he even explained the work‑relatedness to the LTD plan organization. However, the LTD administrators never acknowledged nor denied to Employee the work‑relatedness of his condition. Moreover, the benefits administrators did not forward this information to their workers' compensation division so appropriate responses could be made to Employee's assertions. This lack of response occurred again after Employee sent them his April 30, 1986 letter outlining his concerns and his clear indications of the work‑relatedness of his condition, We find that this failure of Employer to specifically respond to Employee’s statements regarding the relationship between his injury and his work would lead a reasonable employee to believe the payments could be in lieu of workers' compensation. In addition, we find it reasonable under the facts in this case, for Employee to believe his workers' compensation was taken care of based on the occurrence of his injury at a work‑related function (which Employer failed to investigate) and based on the trust and assurances given to him by Don Silva, the Benefits Administrator for Employer. We conclude that Employee could reasonably assume that no adversary action on his part would be necessary to protect his workers' compensation rights. Accordingly, we find that the statute of limitations contained in subsection 105(a) was tolled and that Employee's claim was filed in a timely manner.


Professor Larson also discusses the effect on tolling of payment of benefits under an insurance plan. He states:

When payment of either income or medical benefits has been made by a private employer‑employee benefit association or insurance plan, this has usually, but by no means invariably been held to toll the statute. The same result has been reached as to a public retirement plan in New York and the nonoccupational Temporary Disability Act in Rhode Island, but California came to a different conclusion ill a case involving disability pension payments to a city employee. One factor that may affect this type of case is the extent to which the noncompensation system is coordinated with the compensation system; if the noncompensation payment stands as an offset to compensation liability, this undoubtedly makes it easier to hold that such a payment tolls the statute.

2B A. Larson, Section 78.43(d), 15‑272.17 to 15.272.25 (1989).


Disability payments to employees of Employer were essentially fully integrated. Employees could only receive amounts up to a certain maximum, e.g., 60 percent of pre‑disability pay in the long term disability (LTD) program in which Employee qualified for a limited period. As explained by Sig Gould, if Employee had been found eligible for workers' compensation benefits, these benefits would have offset his LTD benefits. This illustrates to us the significant extent in which noncompensation and compensation benefits to disabled employees were coordinated in Employer's benefits system. We believe such a system could confuse Employee and lead him to reasonably believe the payments he received were for his injury which he believed, again reasonably, to be related to his work with Employer. We find it significant that Employee was never notified by Employer that the payments made to him were not for workers' compensation purposes, particularly since Employee had alleged to Employer that his injury was work‑related. under these circumstances, we conclude Employee's limitations period for filing a claim was tolled. Therefore, for these reasons, we also conclude Employee's limitations period was tolled, and his eventual claim was filed timely. Accordingly, his claim is compensable.

III. Applicability of AS 23.30.070(e)

Although Employee alleges his claim is timely because subsection 070(e) should be tolled too, we do not find any indication in the superior court's decision that we are supposed to decide this issue. Accordingly, we conclude we do not have jurisdiction to decide this issue.


However, assuming we have jurisdiction, we conclude that the limitations period under subsection 105 (a) should be tolled based on subsection 070(e) too. This subsection allows a tolling of subsection 105(a) when Employer fails to file, with us, a notice of injury alleged by Employee to have been work‑‑related. The tolling in this subsection is effective unless a timely notice has been filed with us by Employer. At the first hearing in this matter, Employer admitted it failed to file the requisite notice. Therefore, subsection 070(e) would have been tolled after October 8, 1984 when Employee clearly alleged he sustained a work‑related injury. If we have jurisdiction to decide this issue, we find Employee's claim timely under this subsection too.

ORDER

Employee's claim for workers' compensation benefits is timely in accordance with this decision.


Dated at Anchorage, Alaska, this 5th day of December, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

MRT/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Guy E. Hayes, employee/applicant; V. Chevron U.S.A., Inc., (self‑insured), employer, Case No. 8431391; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of December, 1989.

Jamie Whitt, Clerk
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