ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

DEBRA RUSSELL,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8718866



)
AWCB Decision No. 89-0318


v.
)



)
Filed with AWCB Anchorage

UNIVERSITY OF ALASKA,
)
December 6, 1989

(self‑insured)

)



)


Employer,
)


Petitioner.
)



)


On August 31, 1988, we heard the employer's petition to compel discovery. The employee was not present but was represented by attorney Dennis P. James; the employer was represented by attorney Shelby L. Nuenke‑Davison. On September 16, 1988, we issued a decision and order granting the employer's petition.


The employee appealed our decision and order to the Superior Court for the State of Alaska, Third Judicial District. In addition to claiming error by us on issues presented at the hearing, Russell also claimed that we were biased against her and that her due process rights to a fair hearing were violated. The basis of her alleged claim of bias stems from an audio cassette of the hearing. The tape purports to reveal off the record deliberations by us which the employee claims prove that we were biased against her. The State of Alaska filed a motion to dismiss the employee's appeal for failure to exhaust administrative remedies.


On November 13, 1989, Superior Court Judge Pro Tem Michael Wolverton, issued an order which stated in pertinent part:

It is Hereby Ordered that the State's Motion is GRANTED. Appellant's Due Process issue currently on appeal before this court is hereby remanded and appellant's bias claims are remanded to the Alaska Workers' Compensation Board for prompt administrative determination. Should the Board determine that its members are biased and should be disqualified, the original issues before the Board shall be redetermined by new Board members. Should the Board determine that it is not biased then the original decision of the Board shall stand and appellant may appeal the bias issue to the Superior Court.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We have carefully reviewed the audio cassette which recorded some of our deliberations in this matter and find that while some statements were made suggesting impatience with employee's attorney, nothing was said which indicated that we did not accord the employee a fair and impartial hearing. The only issue for us to decide at the August 31, 1988, hearing was a purely legal one, i.e., whether the employee had the right to withhold certain income, medical and other related information from the employer. Since our decision to grant the employer's request for the discovery of this information was based solely on the legal basis of its relevancy, our possible thoughts regarding the employee's attorney's conduct was totally irrelevant. Based on these facts, we conclude that we were not biased against Russell and did not violate her due process rights to a fair hearing.


This finding is supported by the record of all panels of the board in cases involving the release of information. We have consistently concluded that information should be made widely available, whether it be an employee's prior work or medical records or an employer's employment costs records or surveillance videos, to all parties, and so that informed decision can be made. Malone v. Silver Bay Logging, AWCB No. 89‑0211 (August 16, 1989); Carver v. Sunrise Bakery, AWCB No. 89‑0148 (June 15, 1989); Mayes v. Compass Ahtna, AWCB No. 89‑0123 (May 19, 1989); Cotter v. Ketchikan Pulp, Co., AWCB No. 89‑0079 (April 5, 1989); Davis v. Seastar Stevadore, AWCB No. 88‑0362 December 20, 1988); Dye v. State of Alaska, AWCB No, 88‑0312 (November 23, 1988); Yeisley v. S.J. Groves & Sons, AWCB No. 88‑0300 (November 8, 1988); Fults v. Cold Weather Contractors, AWCB No. 88‑0024 (February 5, 1988); King v. Frontier Rock & Sand, AWCB No. 88‑0015 (January 29, 1988); Schaube v. Hooper Electric, AWCB No. 87‑0322 (December 11, 1987); Barry V. William C. Samples, AWCB No. 87‑0317 (December 10, 1987); Nielson v. Bruce Aubuchon Logging, AWCB No. 87‑0198 (August 28, 1987); Jacobs v. Moat Tire Co., AWCB No. 87‑0005 (January 8, 1987).


Dated at Anchorage, Alaska, this 6th day of December 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder

Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce,' Member

REM/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Debra Russell, employee/applicant; v. University of Alaska, (self‑insured), employer; Case No. 8718866; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of December, 1989.

Jamie Whitt, Clerk
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