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This claim for permanent partial disability benefits and for reimbursement of beauty school tuition costs was heard at Fairbanks, Alaska on November 7, 1989. The employee was represented by attorney Chancy Croft; attorney Dennis Cook represented the defendant. The record closed at the end of the hearing.


It is undisputed that the employee was injured on June 26, 1986, while working as assistant manager of the defendant's store at the Bentley Mall in Fairbanks. The employee was in the receiving area rearranging boxes of merchandise when she experienced a sudden onset of pain in her low back. At the time of the injury, the employee had worked for the defendant for nine years.


There is no dispute regarding the work‑relatedness of this injury. Scott Wetzel Services, Inc., adjusting for the self‑insured employer, accepted the claim and initiated temporary total disability benefits at the weekly rate of $394.07, based on gross weekly earnings of $681.14.


On June 27, 1986, orthopedist Christopher Smith, M.D., of Anchorage, but temporarily at Fairbanks Clinic, diagnosed "acute lumbosacral strain" and pronounced the employee "disabled from work" as of the next day, Four days later, the employee unsuccessfully attempted a partial return to work. Following a July 9, 1986, evaluation, Dr. Smith continued the "disabled from work" status and initiated a physical therapy program.


Approximately two months later, the doctor granted a release for the employee to return to light duty. Once again, following two full days on the job, the employee left work as a result of "muscle spasms and tenderness at the lumbosacral junction."


Kurt Merkel, M.D., also an orthopedist, examined the employee September 9, 1986. He noted "a slowly resolving lumbosacral syndrome." With no significant results from physical therapy, that treatment was terminated September 23, 1986.


Discouraged by such slow recovery, the employee sought the advice of orthopedist John Joosse, M.D., on October 13, 1986. Dr. Joosse became the employee's primary treating physician at that time and continues as such to the present date. The doctor affirmed the diagnosis of lumbosacral strain with "some bulging of the L5‑S1 disc, but no herniated disc."


Vocational rehabilitation counselor Andrew Lopuhovsky of Collins & Associates was retained by the adjuster to perform an evaluation aimed at determining the employee's qualification for services under AS 23.30.041. Lopuhovsky concluded that a vocational rehabilitation plan would likely not be required because of the strong possibility that the employee could return to her former work. He concluded a "progressive return to work," or work‑hardening program would accomplish this goal and recommended the same to the employer.


In his deposition, Dr. Joosse stated he felt a work‑hardening program would be valuable in this case. He noted how "excited" his patient was to have the opportunity to return to work.


The employee's supervisor agreed to participate in a proposal to allow the employee to return to work at two hours per day, increasing over time until she was capable of full‑time employment. This plan required the availability of another person to accomplish tasks the employee was unable to do. It also required moving the employee's work area from upstairs to downstairs. (See Letter of Understanding, dated November 7, 1986.) This plan was rejected by Regional Manager Don McCumby. He testified he felt that since she was on full disability pay and projected to be fully well in several months, it would be best to let her get better and then come back to work full time.


On or about January 21, 1987 after it became apparent she would not be able immediately to return to work full‑time, the employee learned the defendant filled her position. She received a letter dated February 3, 1987 stating she was terminated as of January 4, 1987, according to company policy, when her medical leave of absence had expired. The letter stated it was not a disciplinary separation and invited her to apply when she was medically able to work.


On July 14, 1987 the employee sued the defendant for wrongful termination. According to the complaint, she was "capable of returning to full‑time work and would have done so but for the wrongful actions of defendant in discharging plaintiff."


On December 9, 1988 Judge Andrew Kleinfeld dismissed the civil suit on summary judgement. He stated the defendant's covenant of good faith and fair dealing did not require it to provide the employee with a helper when she lacked the capacity to do the work by herself.


Meanwhile, on March 30, 1988 Michael James, M.D., recommended the employee return to full‑time work within one month. Dr. Joosse indicated the employee was capable of returning to full time work by mid‑March, 1989.


The employee has not sought reemployment with the defendant. In the fall of 1988 she did begin working as a cashier‑checker at the F.W. Woolworth Company. Presently she is employed by that company full‑time as a checkout supervisor at a wage of $7.75 per hour.


Since the employee earned substantially more when working for the defendants, the employee seeks PPD on the difference between her earnings with the defendant and her earnings with Woolworth's. The employee also seeks reimbursement for tuition costs incurred at beauty school beginning in 1987.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Compensation for PPD benefits is provided in AS 23.30.190. Subsection 190(a)(20) applies to "unscheduled" injuries such as the employee's back injury.

[I]n all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.
Vetter v. Alaska Workmen's Compensation Board, 524 P.2d  264, 266 (Alaska 1974) (emphasis added). See also Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986) and Ketchikan Gateway Borough v. Saline, 604 P.2d 590 594 (Alaska 1979). Regarding the determination of wage‑ earning capacity, AS 23.30.210 provides:

In a case of partial disability under AS 23.30.190(a)(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity. If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may offset his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

Our Supreme Court has held that "other factors" include age, education, availability of suitable employment in the community, the employee's future employment intentions, trainability, and vocational rehabilitation assessment and training. Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982);
Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978);Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974); Hewing v. Alaska Workmen's Compensation Board, 512 P.2d 896, 899 (Alaska 1973).


Thus an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits. An employee's actual post‑injury earnings are an unreliable basis for estimating capacity. Hewing, 586 P.2d at 186 (citing 2 A. Larson, The Law of Workmen's Compensation §57.21 at 10.39 to 10.40 (1976)). It is not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly represent lost earning capacity. Bailey 713 P.2d at 256.


In Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986), our Supreme Court held that an employee has the burden of proving loss of wage‑earning capacity for purposes of determining his or her PPD benefits for an unscheduled injury. The court concluded as follows:

This approach is sensible. Since Alaska relies on earning capacity and not physical impairment, the impact of an unscheduled injury must be proven. The employee can best produce information of his post‑injury earnings. It is not an unreasonable or unfair burden to place on the employee. The Board still retains the power to make a separate calculation if justice so requires, pursuant to the statute.


Id. at 801.


The employee seems to argue that because the defendant chose not to take her back to work on a part‑time basis due to her injury, it cannot argue she no longer is disabled. We disagree. The defendant has paid the consequence of not taking the employee back on a part‑time basis. It paid her total disability benefits covering the entire time of her disability which apparently ended by the time her treating physician, Dr. Joosse, gave her a full release to work in March 1989.(

The employee testified she plans to continue working at Woolworth's because she is "loyal" and they gave her a "chance" to start working part‑time when recovering from her injury. She does not wish to return to work for the defendants. She will not consider working at other companies which pay pre‑injury wages, such as Super Valu Stores, Inc., noted in a labor market survey. Accordingly, We conclude the employee has taken herself out of the workers' compensation system. Given that jobs exist which match the employee' pre‑injury earning capacity, and since she has been given a full release to work by her treating physician, we find the employee is not disabled and is not entitled to continuing permanent partial disability benefits. This claim is denied.


With respect to the employee's claim for beauty school tuition reimbursement, the employee argues she should be paid this cost because it was part of a work‑hardening endeavor supported by Dr. Joosse. Vocational rehabilitation counselor Lopuhovsky testified that the employee took the beauty school course on her own initiative after declining car rental/sales positions, bank teller positions, and hotel desk clerk jobs with temporary partial disability benefit payments to be paid by the defendant. Dr. Joosse agreed the beauty school training was similar to a work‑hardening program. On April 8, 1987 he noted his hope that she could go full‑time "in the near future."


Mr. Lupohovsky testified that the employee agreed to pay her own tuition in the beautition training program. The defendant paid her temporary total disability benefits covering the beautition training period. The employee quit the beauty school program, however, apparently after having unrelated surgery to repair a ruptured ovarian cyst and appendectomy on May 13, 1988. Thereafter, she started work at Woolworth's in the fall of 1988.


Based on our review of the record, we find the defendant is not responsible for the beauty school tuition costs. First, Mr. Lupohovsky indicated the employee was not eligible for continuing  vocational rehabilitation benefits because, he believed, upon reaching medical stability she would be released to return to her previous employment. This is exactly what happened. Moreover, the employee agreed to finance the program herself. This agreement is memorialized in Rehabilitation Administrator Deborah Torgerson's July 16, 1987 informal conference report. Finally, the defendant

has paid total, rather than partial, disability benefits covering the entire period the employee participated in the program. Accordingly, we conclude the employee is not entitled to reimbursement of her costs incurred for participating in the beauty school training program.


We have already found the employee is entitled to no additional workers compensation benefits. Based on this conclusion, we find we must also deny her claim for attorney fees and interest. AS 23.30.145. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

ORDER

The employee's claim for permanent partial disability benefits, beauty school tuition costs, interest and attorney fees is denied and dismissed.


DATED at Fairbanks, Alaska, this 6th day of December, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Beverly Violett, employee/applicant; v. Pay N'Save Corp., employer(self‑insured)/defendants; Case No. 811854; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 6th day of December, 1989.

Clerk

SNO

( Actually, the defendant apparently has overpaid the employee compensation benefits because she began working at Woolworth's in the fall of 1988 while continuing to receive TTD benefits.








