ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

RAMIRO RODRIGUEZ,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 8902708



)
AWCB Decision No. 89-0323


v.
)



)
Filed with AWCB Anchorage

Flying Tiger Line,
)
December 12, 1989



)


Employer,
)



)


and
)



)

Kemper Insurance Co.,
)



)


Insurer,
)


Petitioners.
)



)


This matter came before ‑us on the petition of Employer/Insurer for a determination of the employee's compensation rate. Petitioners, represented by James Boley of Arctic Adjusters, Inc., filed an Affidavit of Readiness for Hearing on October 30, 1989, Respondent (employee), represented by attorney William Erwin (according to Petitioners' Affidavit), did not reply to the Affidavit. Therefore, the matter was ready for decision on November 14, 1989, the next time we met following passage of the ten‑day period for objection under 8 AAC 45.070(c).

CASE SUMMARY

Petitioners request that we determine Respondent's correct compensation rate. Their petition indicates they want this determination to protect their lien rights under AS 23.30.015(b). (Petitioners' September 22, 1989 petition at 2). Petitioners add that "[a]lthough the employee may have filed a third party action for recovery of damages resulting from his injury, the employer/insurer feel it is necessary to formally establish the correct rate of compensation for the record." (Id.) Accordingly, Petitioners request that we order them to pay Respondent a temporary total disability (TTD) compensation rate of $110 weekly.


Petitioners assert that Respondent's wages in the two calendar years prior to 1989 (the year of injury) total $10,279.34. For support, they submitted a written statement from Respondent, and a W‑2 which indicates that in 1988, Respondent earned the above wages while working for a "short while" at Ancira‑Winton Chevrolet (Ancira) in San Antonio, Texas. Respondent's statement also indicates that in 1987, he was self‑employed, lived on his savings, and took a business loss that year. In addition, Respondent attached an Internal Revenue Service form 1040 for 1984. He indicates this is the last year he worked for Southern California Edison. The 1040 reflects his total wages, salaries, tips, etc. were $47,430 in 1984.


Petitioners indicated that it was their "impression" Respondent worked at least six months during the two calendar years preceding the year of his injury; however, they stated their attempts to verify this were "incompletely answered" by Respondent. According to Petitioners, Respondent's reported earnings result in a temporary total disability (TTD) compensation rate of $95.26 per week. Nonetheless, Petitioners indicate they opted to continue paying Respondent TTD benefits at the weekly rate of $110.


Other activity in this case includes a rehabilitation eligibility evaluation ordered by Douglas Saltzman, Reemployment Benefits Administrator (RBA) . The evaluation, performed by specialist Robert Sullivan of Crawford Rehabilitation, contains relatively thorough and detailed information on Employee's earnings history. Regarding Employee's job at Ancira, Sullivan indicated Employee worked there from March 1988 to September 1988. The report also indicates Respondent was self‑employed from 1985 to 1987. During this time, he sold used cars at Rod's Auto Center in San Antonio. Sullivan indicated Respondent broke even on this venture.


Sullivan's report further indicates Respondent worked for Southern California Edison from 1978 to 1984. From 1978 to 1982 Respondent worked there as a customer service representative, earning $9.25 per hour. From January 1982 to September 1984 Respondent was an energy conservation representative. He earned $2500 per month at this job. Between September 1984 and March 1985, he worked as a journeyman lineman, earning $16.18 per hour.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Petitioners' Assignment Rights

Petitioners' primary reason for filing their petition is to protect their rights under AS 23.30.015(b). That subsection states:

Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award.


Petitioners have paid Respondent TTD benefits at the weekly rate of $110 since his February 22, 1989 injury. By paying these benefits and Respondent's medical costs, and by requesting that we order them to pay Respondent a compensation rate, Petitioners make it clear they have accepted workers' compensation liability for Respondent's injury. Now, they a‑re simply trying to preserve their assignment rights against potential third parties. In order to preserve these rights under AS 23.30.015(b) they need us to award Respondent benefits and order them to pay what they have already voluntarily paid for almost a year now. Accordingly, we conclude Respondent is entitled to compensation, and we award him compensation benefits. In addition, we order Petitioners to pay Respondent temporary total disability (TTD) benefits based on Respondent's February 22, 1989 injury.

II. TTD Compensation Rate

Petitioners also ask us to set the "correct" compensation rate here. " Respondent's case, this rate is based on a calculation of his spendable weekly wage under amended AS 23.30.220(a) which states in pertinent part:

(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows‑

(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;

(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury.

. . . .


Regarding cases in which an employee was considered self‑employed for tax purposes during part or all of the two calendar years before the year of injury, we have concluded the employee was absent from the labor market for purposes of determining whether AS 23.30.220 (a) (2) applies. Laduke v. Michael and Yota Markos, d/b/a/ Princess Restaurant, AWCB No. 880261 (October 6, 1988). Based on Respondent's written statement and the information he gave to Sullivan, we find he was self‑employed for tax purposes during 1988.


Accordingly, we find Respondent was absent from the labor market during 1987 when he was self‑employed at Rod's Auto Center. Therefore, AS 23.30.220 (a) (1) applies here only if Respondent worked six months or more during 1988. The documentation in the record, specifically Sullivan's July 29, 1989 report, indicates it could have been a little more or less than six months, or exactly six months. in any event, we find this documentation ambiguous and are unable to determine whether it is appropriate to apply subsection 220(a)(2) instead of subsection 220(a)(1).


In their application of subsection 220(a), Petitioners have determined Employee's compensation rate under subsection 220(a)(1). They did not apply subsection 220 (a) (2) apparently because it was their "impression" Respondent worked more than six months during 1987 and 1988, the two calendar years preceding the year of Respondent's injury. However, they acknowledged in their unsworn petition that although they have this impression, their attempts to verity their impression were unsuccessful.


We find it inappropriate to set Employee's compensation ‑rate based on Petitioners' impression when the other documentary evidence in the record does not support their impression. Therefore, we conclude there is insufficient evidence on Respondent's presence in the labor market during 1988 to make a determination of his spendable weekly wage under AS 23.30.220. Until either of the parties provides this evidence preferably, at a minimum, in a sworn affidavit), Petitioners shall pay Respondent according to the weekly rate of compensation required by AS 23.30.175 (a). Under that subsection, Petitioners must pay benefits of no less than $110 weekly, but must pay a minimum of $154 weekly if Employee provided documentary proof of his wages. Employee provided such proof for 1988 but not 1987 when he was self‑employed. Therefore, his compensation rate is $110 weekly, the rate requested by Petitioners.

ORDER

1. Petitioners shall pay Respondent an award of temporary total disability benefits at the rate of $110 weekly.


2. Petitioners' request for a compensation rate adjustment is denied. The Board retains jurisdiction to adjust Respondent's compensation rate.


Dated at Anchorage, Alaska, this 12th day of December, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ D.F. Smith
Darrell F. Smith, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ramiro Rodriguez, employee/applicant; v. Flying Tiger Line, employer; and Kemper Insurance Co., insurer/defendants; Case No. 8902708, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of December, 1989.
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