ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

LORRAINE LOPEZ,
)



)


Employee
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8903337



)
AWCB Decision No. 89-0325


v.
)



)
Filed with AWCB Anchorage

ANCHORAGE SCHOOL DISTRICT,
)
December 13, 1989

(self‑insured)

)



)


Employer,
)


Defendant.
)



)


We heard this claim for medical benefits on November 14, 1989. Employee was present and represented herself. Employer was represented at hearing by Katie Matson, a claims examiner for Employer's adjuster. We closed the record when the hearing concluded.

ISSUE

Were Employee's chiropractic treatments, done on February 17, 1989 and May 26, 1989, within her chiropractor's treatment plan and within our frequency standards under AS 23.30.095(c) and 8 AAC 45.082(e)?

CASE SUMMARY

There is no current dispute that Employee suffered neck and back injuries on February 10, 1989 when she fell while attempting to sit in a chair. Since then, she has not suffered any time loss but has received several chiropractic treatments from Adrian Barber, D.C.


Dr. Barber performed the first such treatment on Monday, February 13, 1989. on February 23, 1989 Dr. Barber filed his initial Physician's Report (on our board‑prescribed Form 07‑6102) which contained brief information on his treatment plan. He had modified Section four of the physician's report form so that numbers 34 through 36 indicated his treatment objectives, modalities and planned frequency of treatment.


For treatment objective, he stated; "Restore patient to pre‑injury status." His planned treatment modalities were "intersegmental traction and therapeutic exercises" [sic]. In the frequency of treatment section, the doctor stated "manipulation/adjustments, office tx [sic], physiotherapy, modalities, drugs, rehabilitative therapy, etc." He then indicated that he planned three treatments per week for the first four weeks, and two treatments per week for the second four weeks. No frequencies were given for periods beyond this eight‑week plan.


Employee was treated four times during the first week, once in the second and fourth weeks, and three times in the third week. She was not treated during the fifth and sixth weeks because she went to the Soviet Union in her capacity as a school teacher. Employee received one treatment in the seventh week and two treatments during the eighth week. Employee continued to get either one or two treatments per week through the nineteenth week of Dr. Barber's treatments.


Employer has controverted payment of only two treatments. One of the disputed treatments (February 17, 1989) occurred in the first week of treatment. As noted, Dr. Barber treated Employee four times that week. The second treatment in dispute (May 26, 1989) occurred in the fifteenth week. Dr. Barber treated Employee twice that week.


Employee requests payment for both of these treatments. She complains she has gone through a lot to try to get these treatments paid by Employer. She testified she did not recall receiving a treatment plan from Dr. Barber; nor did she recall him telling her how many treatments are allowed under the Alaska Workers' Compensation Act ("Act"). Employee stated she didn't feel like payment for the disputed treatments was "that big of a deal," and that it's "a principle more than anything else."


Dr. Barber testified by telephone. He was unsure whether he provided Employee with a treatment plan although he asserted his office normally provides patients with one. He also stated he normally explains to patients how many treatments they are allowed under the workers' compensation law, but he doesn't specifically remember telling Employee these limits.


Regarding the fourth treatment in the first week of Employee's treatment plan, Dr. Barber testified that the treatment was either an oversight or he did not anticipate the excessive treatment. However, the doctor did recall that Employee was in a great deal of pain and discomfort.


Regarding the length of the treatment plan, Dr. Barber stated the plan's anticipated eight‑week duration was his initial estimate of the time required for Employee's condition to reach stabilization. He also stated he does not know why he did not submit an amended treatment plan.


Employer requests that we deny Employee's request for payment of the two disputed treatments. it contends that Dr, Barber failed in his responsibility under the Act to provide justification for a treatment frequency which exceeded our standards. it further points out that Dr. Barber formulated a plan but did not follow through as planned.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(c) provides:

A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board. . . When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins. The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments. if the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard. The board shall adopt regulations establishing standards for frequency of treatment.


Our regulations 8 AAC 45.082(f) and (g) outline our frequency standards and conditions which must be met before we will consider ordering an employer to pay for treatments which exceed our frequency standards. These subsections state:

(f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.

(g) The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that 

(1) the written treatment plan was given to the employer and employee within 14 days after treatments began;

(2) the treatments improved or are likely to improve the employee's condition; and

(3) a preponderance of the medical evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury.


Although we can understand Employee's frustration at having to do battle over two "measly" chiropractic treatments, the Employee is correct in her assertion that there is a principle involved here. We find that the principle, or general issue here is whether a physician can get reimbursed, under our Act, for treatments provided without complying with the specific requirements of our Act as amended effective July 1, 1988.


In this case, we find several reasons for concluding that neither Employer nor Employee is required to pay for the two treatments in dispute. Under AS 23.30.095(c), a physician is required to furnish both an employer and an employee with a treatment plan within 14 days after treatment began. We find Dr. Barber failed to provide Employee with this plan. Although he testified his office "normally" provides employees with such a plan, there is no specific evidence he or his staff did so here. Moreover, Employee does not recall getting a plan. The doctor could have provided proof by simply noting in his chart notes he gave Employee the plan or by putting a 'cc" to Employee in the report.


Furthermore, we find Dr. Barber's alleged "plan" as outlined in his physician's report dated February 20, 1989 (and filed February 23, 1989) fails to constitute a plan under the Act. At a minimum, a plan must include an estimated period of time in which to achieve the physician's objective. We also want the physician to be more specific in his objective. in this case, Dr. Barber stated the objective was to "restore patient to pre‑injury status. " That is a pretty obvious objective for any injured employee or patient. It such a simple (although important) objective is all the Alaska Legislature intended when it decided to require these treatment objectives, then the legislature probably would have written this general objective into the law.


We believe the legislature wants physicians to be patient‑specific in writing these objectives; that is, physicians must state the particular body parts of the patient they are working on, the current condition of the body parts, and the desired condition of the body parts. in this case, for example, Employee complained of neck, and mid and low back pain. All of Dr. Barber's physician's reports describe the treatment for this reported‑ pain as "chiropractic adjustments of the spine." The reports then describe Employee's progress as "improving." However, we are never told if Employee is still complaining of neck pain or if the neck pain stopped before the back pain, or if her subsequent pain and treatments are limited to the low back, for example. We believe the plan must indicate how each body area will be treated, and the physician's specific goal for the treatment. Then, subsequent reports must indicate how the specific pain complaints or conditions are progressing. In any event, Dr. Barber's “objective" was too general and therefore inadequate for purposes of a treatment plan under the Act. We reiterate that in cases where a treatment plan is required, the physician must clearly indicate an estimated time of treatment. If the estimate goes awry and the physician must either decrease or increase the period of treatment, the physician must indicate this change on a subsequent physician's report.


As noted in our quote of subsection 095(c), the new law also requires physicians filing treatment plans to tell us the reasons for the particular frequency of treatments described in the plan. In this case, Dr. Barber never gave a hint on the necessity for the frequency of treatment he described in the initial physician's report. For this and the above reasons, we conclude that under AS 23.30.095(c), Dr. Barber failed to furnish a treatment plan. Therefore, neither Employer nor Employee is required to pay for the two disputed treatments, specifically those dated February 17, 1989 and May 26, 1989.


Under the regulations we outlined above, we will order payment for treatments exceeding our frequency standards only if certain conditions are met. Our regulation 8 AAC 45.082(f) indicates that the normal frequency is three times during the first week and once during the fifteenth week following commencement of treatment. There is no dispute that Dr. Barber treated Employee

four times the first week and twice the fifteenth week.


Our regulation 8 AAC 45.082(g) describes three conditions which must be met before we will consider ordering an employer to pay for treatments exceeding our frequency standard under 8 AAC 45.082(f). Dr. Barber has failed to meet any of these conditions. He failed to provide proof he gave Employee a copy of a valid treatment plan, and he provided no showing the treatments were likely to improve Employee's condition, Moreover, there is no medical evidence in this case that our frequency standards were unreasonable considering the nature of Employee's injury.


Therefore, we conclude that because the requirements of AS 23.30.095(c) and 8 AAC 45.082(f) and (g) have not been met, Employee's request for payment of the two disputed chiropractic treatments is denied and dismissed. Moreover, under AS 23.30.095(c), neither Employer nor Employee is required to pay for the two treatments.

ORDER

1. Employee's claim for payment of chiropractic treatments performed by Adrian Barber, D.C. on February 17, 1989 and May 26, 1989 is denied and dismissed.


2. Under AS 23.30.095(c), neither Employer nor Employee is required to pay for the treatments noted in order number one (above).


Dated at Anchorage, Alaska, this 13th day of December, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ D.F. Smith
Darrell P. Smith, Member

MRT/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Lorraine Lopez, employee/applicant; v. Anchorage School District, (self‑injured), employer; Case No. 8803337; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of December, 1989.

Jamie Whitt, Clerk
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