ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

GAYLORD E. SCHAUB,
)



)
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)
INTERLOCUTORY


Applicant,
)
DECISION AND ORDER



)
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)

ALASKA CARGO EXPEDITORS,
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Filed with AWCB Anchorage



)
December 15, 1989
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)



)


and
)



)

ALASKA INSURANCE GUARANTY
)

ASSN.,

)



)


Insurer,
)


Defendants.
)



)


This matter came before us in Anchorage, Alaska on December 14, 1989. Attorney Karen J. McClurg represented the employer and its insurer. Attorney Michael J. Jensen represented the employee. The record closed at the end of the hearings


The employee objected to the insurer's October 27, 1989 Notice of Taking Deposition and Request for Production. in it, the insurer noticed its intention to take the employee's deposition on November 10, 1989. It also requested production of documents. On November 7, 1989 the employee filed a petition for relief in the nature of a protective order. He asked us to bar the insurer from taking a second deposition of the employee and obtaining the requested documents. On November 17, 1989 the insurer filed a petition requesting us to order the employee to testify and produce the requested documents.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Generally, our proceedings are exempt from formal rules of procedure and are to be "as summary and simple as possible." AS 23,30.005(h); AS 23.30.135(a). However, regarding depositions, our Art permits their taking "according to the Rules of Civil Procedure." AS 23.30.115(a). For that reason, we attempt to resolve controversies concerning the taking of depositions by referring to the appropriate rules.

ARCP 26(c) provides in part:

Upon motion by a party or by the person from whom discovery is sought, and for good cause shown, the court . . . may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following: (1) that the discovery not be had; (2) that the discovery may be had only on specified terms and conditions, including a designation of the time or place; (3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery; (4) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters. . . . if the motion for a protective order is denied in whole or in part, the court may, on such terms and conditions as are just, order that any party or person provide or permit discovery.


The employee contended that appearing for a second deposition and responding to the insurer's request for production of documents would be oppressive and unduly burdensome, He proposed several bases for that position including his previous appearance at a deposition in January 1987, his having given the insurer some documents relating to his pre‑injury earnings already, and the insurer's delays in seeking discovery. The employee also testified he is frustrated by the slow pace of his claim, and that the resulting stress he experienced threatens his mental health and may have caused him to develop bleeding stomach ulcers.


Our review of the employee's claim file leads us to the conclusion that some of the employee's contentions have a factual basis. It appears that the insurer has sought discovery serially, developing its case in a very deliberate manner. The employee's initial deposition was quite extensive, the transcript exceeding 120 pages. The fact that the insurer's law firm has used three attorney's on the matter so far cannot reasonably be expected to have speeded the resolution of this matter.


We cannot, however, ignore the fact that barring the insurer's discovery is an extraordinary remedy. Many of our claims involve multiple depositions as different facts develop and issues arise, particularly more complex cases. Those elements are present here since the employee's claims involve his compensation ‑rate (requiring proof of 1983 and 1984 earnings), scheduled permanent partial disability compensation based on injury to his legs (in which lost earning capacity is presumed), unscheduled permanent partial disability compensation based on injury to his back. (where lost earning capacity must be proven), temporary total disability compensation based on the back and log injuries (involving issues of the employee Is ability to work at all since the injury date), and temporary total disability compensation due to alleged bleeding ulcers (raising issues of relationship to the 1985 injury) . We cannot say that this claim is uncomplicated. in particular, the employee's dual status as both employee and employer complicates proof of his self‑employment income and handicaps the insurer's development of the case.


Nor can we say that the employee has played no part in prolonging the activities involved here. In his testimony, the employee stated, without prompting, that he has reacted negatively to the insurer based on his perceptions that the insurer is harassing him. We think the truth of that statement shows in the conduct of this case. The employee's son (who is a business associate of an as‑yet undefined nature) did not respond to our subpoena nor did his employee. While we found in our interlocutory order, no evidence the employee directed anyone to refuse to participate in depositions, neither did he use his influence to bring them to do SO. At the hearing we learned that the employee's accountants have also refused to respond to our subpoena. Again with no evidence the employee directed them not to do so, but with no reason to believe he aided our process in order to resolve his claim.


We find, under all the circumstances of this case, that a second deposition of the employee (conducted locally in the home town of all the principles) is not unduly burdensome, expensive or oppressive. We think it will be a better vehicle to answer the insurer's questions than interrogatories or other written discovery the employee suggests as a substitute. We decline to bar the taking of the deposition or to limit its length in advance. We will not use the insurer's courtesy in apprising the employee's counsel of the anticipated length of the deposition against it, particularly given the complicated nature of the proof of the employee‑employer's various claims.


We will, however, limit the insurer's request for production. We find it overbroad. The focus of inquiry is earnings in 1983, 1984, and 1985 (for compensation rate purposes) as well as earnings and evidence of work performed after the injury date (for disability purposes) . Therefore, we limit the time period of the request to 1983 and years following. However, we specifically note that in this case the compensation and disability issues raised by the employee give the insurer the right to demand documentary evidence relevant to establishing the employee's earnings in 1983‑1985 and earning capacity thereafter.


We close by noting that the parties are under our close scrutiny, Requests for continuances will be judged harshly. While we do not rule upon it at this time, we submit to the insurer that our first impression of the rationale put forward for delaying additional medical examinations of the employee (and, by inference, our hearing) was that it was not particularly persuasive.

ORDER

1. The employee's petition for a protective order barring the taking of his deposition or limiting the length of the deposition is denied and dismissed. The employee's petition for a protective order limiting the scope of the insurer's request for production of documents is granted in part.


2. The employee shall comply with the insurer's request for production of documents for the year 1983 and all periods since that time to the present.


Dated at Anchorage, Alaska, this 15th day of December, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Sr., Member

/s/ John H. Creed
John H. Creed, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court,
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