ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

LARRY C. SMITH,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8617782



)
AWCB Decision No. 89-0327


v.
)



)
Filed with AWCB Anchorage

KENAI AUTO,
)
December 15, 1989



)


Employer,
)



)


and
)



)

GREAT AMERICAN INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for a penalty on November 14, 1989 in Anchorage. Employee was not present but was represented by attorney James Pentlarge. Defendants were represented by attorney Allan Olson. We closed the record when the hearing concluded.

ISSUE

Is Employee entitled to a 20 percent penalty under AS 23.30.155(f) because Defendants failed to pay the amount of his agreed Compromise and Release (C&R) settlement within 14 days after the Board approved the C&R?

CASE SUMMARY

Employee and Defendants agreed to settle Employee's disputed claim. The settlement was negotiated by Pentlarge, Employee's attorney, and Laura Jackson, a claims adjuster with Wilton Adjustment Services (Wilton), insurer's adjusting company.


According to Jackson, Pentlarge offered to draft the C&R, but when Jackson told him she would then have an attorney review his draft, Pentlarge told her to just have her reviewing attorney draft it. Jackson then contacted Patricia Zobel, an attorney with the Anchorage law firm of Staley, Delisio, Cook and Sherry. Jackson asked Zobel to draft the agreement because Zobel had rendered an opinion for her on a third party issue in this matter.


Zobel proceeded to draft the C&R. She testified that a paralegal with the firm created an initial draft except for the "dispute" section which was drafted by Zobel. Zobel then reviewed the document for completeness. Per instructions from Jackson, Zobel did not use the firm's stationary or indicate in any fashion that her law firm was involved in the drafting of the C&R. Jackson asserted that she made such a request because she, and not Zobel's law firm, had negotiated the settlement and the firm did not represent Defendants in this matter.


Zobel testified that when she reviewed the draft of the C&R, she did not "catch" the incorrect address listed for Insurer on the first page of the C&R. She testified she knew Insurer was no longer in Anchorage as its address indicated on the C&R. She surmised that the secretary who drafted the C&R probably got the incorrect address from pleadings located in the firm's records for the third party matter.


When Jackson received the C&R from Zobel, she reviewed it for correctness. She testified that to insure she gets the C&R if it is approved by the Alaska Workers' Compensation Board (Board), she checks to see if the parties are listed on the C&R. She stated she assumes the Board will send copies of the approved C&R to the parties listed on the C&R.


Jackson acknowledged her adjusting firm was not listed on the front page of the C&R. The document lists four names and addresses, including Employee, his attorney Pentlarge, Employer and Insurer. Jackson also acknowledged that insurers mailing address was wrong. However, she did not catch the bad address at that time.


On March 29, 1989 Jackson signed the C&R on behalf of Defendants. She then sent the document to Pentlarge and Employee who signed it on April 4, 1989 and forwarded it to the Board. Date stamps on the original C&R indicate it was received in the Board's Anchorage office on April 5, 1989 and in the Juneau office on April 7, 1989 for review there.


The C&R was approved by panel members Jacquelyn McClintock, Director of the Workers' Compensation Division (Division) , and David Richards. That same day, copies of the C&R were placed into the mail by Susan Hall, a Clerk IV with the Division.


Hall, employed by the Division for a total of five years, has issued C&R documents for the past two and a half years. She testified that when she issues a C&R, she checks the first page of the C&R, which is supposed to contain the parties' names and addresses. She then sends a copy of the approved C&R to the employee unless he is represented by an attorney. If that is the case, the attorney gets the employee's copy.


Hall also stated that one certified copy is sent to the employer or its representative on a priority basis. If the front of the C&R shows that an attorney represents the employer/insurer, Hall sends the certified copy to that attorney. If there is no attorney listed, she will send the certified copy to the adjusting company, if one is shown on the front page. If neither an attorney nor an adjusting company is listed, Hall sends the certified copy to the insurance company.


Hall further testified she makes a copy of the envelopes sent to the parties in each case. By doing so, she has a record of the names and addresses of the parties who were sent copies of the C&R.


As noted, the first 'Page of Employee's C&R contains four names. Of these four, Hall sent copies of the approved C&R to Employee and Pentlarge (his attorney), and to insurer by certified mail. The copies were placed into the mail on April 17, 1969, the same day the C&R was approved.


Jackson testified that on April 18, 1989 she and Pentlarge discussed the status of the C&R. She stated he told her he had called Juneau for a status report and was told the Board had "kicked out" several C&Rs although he was not given any specific information on the particular status of the parties' C&R. Jackson said Pentlarge indicated to her he was expecting to hear something soon. Jackson testified she did not contact Pentlarge or the Board, regarding the status of the C&R, until she was later contacted by Employee.


Marcel Armstrong testified she is Manager of Anchorage's "midtown" post office which is responsible for delivering mail to the address listed on the C&R for Insurer. She testified that the certified mail documents indicate delivery was attempted on April 19, 1989 but it was discovered the address forwarding card listed for Insurer had expired. (Hearing Exhibit No. 1) . Armstrong indicated that in general, forwarding orders are valid for 18 months, but after 12 months, the postal service returns the mail to the sender with the new and correct address of the party who has moved. After 18 months, the mail is simply returned to sender with no address. Armstrong testified that in this case, the forwarding order had expired, indicating the address of insurer on the C&R envelope was more than 18 months old.


Armstrong indicated that documents show the C&R letter to Insurer was returned to the workers' compensation division's Juneau office on April 20, 1989. She asserted, based on her correspondence with her Ketchikan relatives, that mail from Anchorage should get to Juneau in one or two days but can be affected by bad weather. 


Hall estimated she has received back only two or three returned certified mail documents during the period she has issued C&Rs. She testified that Elaine Vandersande of the Division reviewed a "certified mail book" and determined that the C&R envelope addressed to insurer was received back by the Division on April 25, 1989. Hall stated that when certified mail is received back, she normally looks in the records contained in the Division's terminal to determine if there is another available address where she can send the C&R.


Before doing so in this case, she discussed the returned C&R with her supervisor, Bruce Dalrymple. He instructed her that if the computer showed Insurer was represented by an attorney, she was to file the returned C&R (into the case file). Hall indicated that she files the C&Rs when Insurers are represented by an attorney because she assumes the attorney also received a copy of the C&R. When she looked in this case, the computer showed Insurer was represented by Staley, Delisio, Cook and Sherry. Accordingly, she put the returned C&R into a "to be filed" basket.


Hall stated that when she checks the computer in these situations, she normally compares the computer information with the names and addresses listed on the first page of the C&R. However, Hall could not recall specifically comparing the computer information with that contained on the C&R here. Further, Hall added she did not notice that the attorney firm listed on the computer was not listed on the C&R.


Zobel testified her law firm had not formally represented Employer/Insurer on the workers' compensation claim and therefore had not entered an appearance. Our file indicates the firm still has not entered a formal appearance.


Hall also stated Wilton's representation of Insurer would probably show up on the computer's "claims" and "judicial" screens. Hall was unsure whether she attempted to get the addresses of Wilton or insurer from the computer file.


On May 3, 1989 Jackson ‑received a phone call from Employee. He told her he received a copy of the approved C&R, he asked her where his money was, and he inquired about a possible penalty. Jackson immediately called both Pentlarge's and Zobel's offices. Pentlarge‑called Jackson back and confirmed that the C&R had been approved and he had received his copy of the approval on April 19, 1989.


Jackson then called insurer who issued a draft of the C&R amount to Employee May 4, 1989. Jackson simultaneously issued a compensation report reflecting payment of the C&R amount to Employee.


Jackson testified her work log records indicate she called Hall on May 5, 1989 inquiring about the C&R. Hall testified she thought she received a call from attorney Olson indicating Employer had not received copies of the C&R. In any event, Hall sent the returned C&R to Wilton on approximately May 5, 1989. Jackson stated that according to her records, she received the C&R from the Board on May 8, 1989.


Jacquelyn McClintock, who is Director of the State Division of Workers' Compensation, testified on procedures the Division follows on notifying parties regarding approved C&Rs. She stated that by memorandum dated August 12, 1986, employers, insurers and attorneys were notified that due to personnel cutbacks within the Division, delays could be expected in issuing C&Rs. The memorandum went on to state that parties could speed up the certification process by putting the parties' names and addresses on the front page of the C&R. In addition, McClintock stated that the Board also issued a Bulletin (Number 88‑04) on January 21, 1988 which cautioned that delays in certification (issuance) of C&Rs could result if parties names and addresses were not listed on the front of the C&R.


Regarding Bulletin Number 88‑04, McClintock also noted it states that the Board staff would no longer respond to phone calls requesting the specific status of C&Rs pending before the Board. McClintock estimated that in January 1988 the staff was getting 50 phone calls per day requesting information on C&Rs. She stated these calls were taking up one staff member's entire work time. McClintock pointed out that the above bulletin goes on to state that if parties want to know if the Board received the C&R, they could send a self‑addressed, stamped postcard. The Board would then stamp the date the document was received. If parties have not heard from the Board within two weeks of the Board's receipt date, they could then call the Board for specific information.


McClintock emphasized that this procedure did not mean that absolutely no one, other than those who send the postcards, could ever get information on the status of C&Rs. She indicated that the postcard procedure was implemented to cut down the number of phone calls so that the normal C&R work could get done.


McClintock discussed the August 12, 1986 memorandum. She explained that although the memorandum did not specifically state copies of the C&R would only be sent to parties at the addresses shown on the front of the document, she asserted it should be clear from the memorandum that A clerk would use the addresses shown on the document and would not search the file for the most current addresses.


McClintock stated that employers do not get a copy of the C&R because they are represented by the insurer, i.e., the insurer is handling the case for them. She added that C&Rs to insurers are sent by certified mail to assure that the insurer got notice of the approved C&R. She pointed out an uninsured employer would get a copy, though.


Regarding notice of approval to the insurer, McClintock testified that the address on the front of the C&R should he assurance that the insurer is going to get the C&R. She added that if a C&R is returned to the Board, it is given low priority for handling. She stated an insurer has 14 days to pay the C&R. if the document is returned, staff members handle it as time allows. McClintock asserted there are no time parameters for handling these, and the returned document would have to wait until other time‑sensitive work (such as hearing notices) gets done. She stated this is the idea behind having the most current addresses on the face of the C&Rs. She added it is the insurers' responsibility to make sure the addresses are correct.


McClintock testified that: she had reviewed the record in this matter and found a "real . . . collection of errors," including the wrong address for insurer on the face of the C&R, failure to put the adjuster's name and address on the face of the C&R, failure by the attorneys to catch the wrong address, and failure to put the attorneys' names on the C&R.


Regarding whether Hall followed proper procedures when she received the returned C&R, McClintock stated she did not think there was any kind of procedure that lends itself to a case such as that in dispute here. She explained that she did not think there was a procedure that could take care of every error made here. However, McClintock noted Hall sent the C&Rs to the proper addresses listed on the prepared C&R.


Regarding procedures on returned C&Rs, McClintock indicated there just are few returned C&Rs since the August 1986 memorandum was sent out. McClintock concluded that although Hall "did not notice things" when the C&R was returned to the Board, Hall did not act unreasonably under the circumstances here. She noted that Hall could have noticed that the insurer's attorney was not listed on the face of the C&R. Nonetheless, McClintock felt the problem started with the insurer's wrong address on the C&R and was not the Board's fault.


Employee requests that we award him a 20 percent penalty under AS 23.30.155(f). He asserts this is a simple case of Defendants not paying him the C&R amount approved by the Board. He maintains that Defendants have put everyone but themselves on trial for the late payment, but Defendants were the parties who erred here.


Employee argues that the penalty stated in subsection 155(f) is part of the insurer's risk in handling workers' compensation claims. He asserts that Defendants' actions here are the specific type of carelessness subsection 155(f) was designed to prevent. Regarding notice, Employee argues that Defendants received notice at the address they gave the Board, albeit the wrong address. 


Employee goes on to contend that in past decisions, the Board has not excused late payment of compensation under subsection 155(f). He argues that there is no reason to make an exception in this case.


Defendants argue that they were not given proper notice of the approved C&R so they could make payment in a timely manner here. They contend such notice is required by due process. Further, they argue the Board has an obligation to notify them so they can avoid the subsection 155(f) penalty.


Defendants assert that in this case, Board employee Hall did not seem to Idealize the significance of the returned C&R, and she failed to do what was necessary to insure that Defendants were properly notified. Defendants contend that although the procedure on the first, initial mailing of the approved C&R may have been proper, it could still not be deemed notice under due process. They add that the procedure on the returned C&R was clearly inadequate. They argued that returned C&Rs such as the one in dispute here should be given "absolutely the highest priority."


Defendants point out that in a past case, Bellinger v. Universal Services, Inc., AWCB case No. 810014 (January 22, 1981) , the Board excused a payment made untimely when it determined it sent the order for lump sum payment was sent to the wrong address. Defendants contend we should follow Bellinger and excuse them here.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Recusal by the Board

At the outset of the hearing in this matter, Defendants asked that the entire three‑member panel step down from hearing this dispute because 1) the Board's policy was at issue here, and 2) an employee of the Board would be called as a witness. The panel reviewed the procedures outlined in AS 44.62.450 and concluded it could accord a fair and impartial hearing. Moreover, the panel pointed out to Defendants that the last sentence of AS 44.62.450(c) states that an "agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case." The panel informed Defendants that the entire panel could not step down under this subsection because no quorum would then exist, In any event, Defendants did not provide any alternatives on who might hear the case.

II. Penalty under AS 23.30.155(f)

AS 23.30.155(f) provides:

If Compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 20 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award it had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.


Under AS 23.30.012, when we approve a compromise and release agreement it "is enforceable the same as an order or award of the board . . . “ Accordingly, the provisions of AS 23.30.155(f) apply to compensation payable under a compromise and release agreement. Gallagher v. Bendix Field Engineering Corp. , AWCB No. 840311 (September 13, 1984); Barker v. H.C. Price Company, AWCB No. 840244 (July 2, 1984).


Under AS 23.30.125(a) our orders become "effective when filed in the office of the board . . ." Therefore, compensation payable under an order is due on the date the order is filed. Whaley v. Alaska Workmen's Compensation Board, 3 AN‑78‑3123 (Alaska Super. Ct., December 15, 1978); Bunch v. Model Builders, AWCB No. 850249 at 6, (August 30, 1985).


We have previously concluded that payment is made when the check is mailed to the person entitled to it or when it is delivered to him. Sherman v. Alta Dauel, AWCB No. 840377 (November 26, 1984). See AS 23.30.155(a).


Finally, we have concluded that the language of subsection 155(f) is mandatory in its terms:

We have repeatedly concluded that we have no authority to excuse the penalty on a late payment under an award no matter how appealing the reason for late payment may be. See e.g, Gallagher, AWCB No. 840311 at 2. Unlike the AS 23.30.155(e) late‑payment‑without‑ an‑award penalty, subsection 155(f) provides no conditions under which a late‑payment‑under‑an award penalty may be excused.

Stockley v. Noble Mechanical, AWCB No 870304 at 2 (November 27, 1987), Harbison v. Polygon Enterprises, AWCB No. 860244 at 3 (August 26, 1986) (quoting Bunch, AWCB No. 850249 at 6.


Respondents correctly point out that in Bellinger, the Board excused payment made after the payment was initially due, that is, within 14 days after it was issued and filed by the Board under subsection 125(a). In Bellinger, the Southeast panel of the Board ordered the employer and insurer to pay a lump sum to the employee. The panel noted that the order was sent to a wrong address of the insurer, "taken from the Board's file copy of previous correspondence involving retraining" (Id. at 4) . The panel pointed out that the correct address appeared Ton many pieces of correspondence in the Board's file." The Board in Bellinger also pointed out that it had previously been notified by the insurer of this change of address.


We believe Bellinger is distinguishable from the facts in this case. Whereas the insurer in Bellinger notified the Board of the address change, there is no evidence that Insurer here notified the Board of the change. We believe the Board's previous decisions regarding subsection 155(f) penalties are generally appropriate.


Nonetheless, we believe that an exception to our previous decisions is appropriate under the unique facts of this case. Under this C&R, Employee was awarded $122,000. This award was granted through the mails and not at a regular Board hearing. The subsection 155(f) penalty for the above award is $24,400. We find this penalty unwarranted he‑re, particularly when there was still time, under the subsection 155(f) limits, for the Board staff to send the returned C&R to another address (particularly, Insurer's attorney) , and because Insurer's adjuster and insurer acted with alacrity to get payment to Employee as soon as they were notified of the C&R's approval. In fact, they sent Employee the C&R check before they received a C&R copy from the Board,


We emphasize that we are not excusing the faulty handling of Insurer's address by Insurer's representatives. We would not grant an exception if that was the only problem here. We cannot conceive of an excuse for using an address that is more than eighteen months old, and allowing it to "slip through the cracks" and be used on a legally enforceable and binding document. Moreover, we believe Board staff acted reasonably here.


Our concern is not with the size of the penalty here. our concern is with lack of notice to Defendants. The Board staff initially handled the mailing of this C&R properly. Under AS 23.30.110(e) Board orders (of which a C&R is one) "shall be sent by registered mail to the claimant and to the employer at the last known address of each." We find the staff complied with this by sending a certified copy to the Insurer.


However, we believe that Board staff should have done more once the staff received the returned C&R from the postal service.


According to Hall, she sends one certified copy of the approved C&R to the employer or its representative. In this case, she sent this copy to Insurer. The Insurer was the only representative, of Employer, listed on the front page of the C&R. When she received this certified copy back in the mail, she should have realized, based on her priority for sending certified copies, that neither Employer nor any of its representatives had been notified of the C&R's approval. in other words, when she received the copy back from Insurer, who is third in priority order, she should have known neither the first (attorney) or second (adjuster) priority parties had been notified. Accordingly, we conclude there was no notice given in this case.


According to Director McClintock and staff member Hall, very few approved C&Rs, to insurers, are returned to the Board because of expired or undeliverable addresses. Because this type of case is so exceptional, we feel that careful measures should be taken to determine that the returned C&Rs have been sent to other possible addresses. Moreover, with the occurrence of so few problems, little staff time (a valid concern) is needed to handle these rare problems. in this particular case, more should have been done than looking on the computer and then putting the returned, certified envelope into the file.


In addition, staff could use a simple flagging system so they know when an approved C&R, sent to an employer or his legal representative by certified mail, has been returned. The staff could either write or stamp a red‑colored `C&R enclosed" on the pertinent envelope. This should expedite the handling of the returned C&Rs.


From the facts in this case, we conclude that a penalty under AS 23.30.155(f) is not warranted. Therefore, Employee's request for the penalty and attorney's foes and costs is denied and dismissed.

ORDER

Employee's claim for a penalty and attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 15th day of December 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Donald R. Scott
Donald R. Scott, Member

/s D. F. Smith
Darrell F. Smith, Member

DISSENT OF DESIGNATED CHAIRMAN TORGERSON

I respectfully dissent from the majority's conclusion that a penalty I s not warranted in this case. The fact that the returned C&R was not handled in the most ideal manner does not take the sting out of Defendants' breach of duty to get the correct mailing address onto the Compromise and Release document. Several representatives of Defendants reviewed the C&R for correctness. They all missed one of the most important factors, their own incorrect address which prevented them from receiving the approved C&R in a timely manner.


I simply do not believe the Board should get into the business of bailing out parties (whether adjusters, insurers or attorneys) who handle the employers' legal interests in workers' compensation matters, and who make costly errors in the process. Moreover, there is nothing in our workers' compensation law that requires the Board to pick up balls dropped by employers and insurers. Even so, Hall acted reasonably in attempting to determine why the ball had been dropped here.


I believe proper notice was given to Defendants. When Hall sent out the initial C&R document to Insurer's wrong address she correctly served Defendants by certified mail at their last known address. By doing so, the Board complied with AS 23.30.110(e).


There is nothing in the Act that requires the Board to give top priority to returned, approved C&R copies as is suggested by Defendants. It is reasonable, as McClintock indicated, to give higher priority to time‑sensitive documents that have not been served than to those documents (such as the C&R here) that have been properly served already but have been returned for one reason or another. Priorities notwithstanding, the evidence here indicates Hall did act on the returned C&R soon after it was received. Her only slip was in assuming the law firm, shown on the computer file as representing Insurer, had received a copy of the C&R. However, this slip could very well have been caused by the confusion created by Wilton Adjusting Company's decision to have the Staley law firm do work for it but not reveal this relationship. Although the Board's computer showed the Staley firm had performed some legal representation, neither Wilton nor the law firm was willing to admit such a relationship. I would conclude that, lacking evidence that the Staley firm represented Insurer on the C&R, the Board had no duty anyway to attempt service of the C&R on the law firm.


I believe the majority has lost sight of the party who has primarily been harmed here: Employee. He received his C&R monies after they were due under the law. The major cause of his receiving the money late was the error, by all those representing Insurer, in placing the expired, more‑than‑eighteen‑month‑old address onto the C&R document. Therein lies the ultimate error here, and Employee should not be denied his penalty because of the error.


I would conclude that in this case, Defendants were properly notified of the approval of the C&R, that there is no exception to the penalty provision under AS 23.30.155(f), and the Board breached no legal obligation in its service or notification to Defendants. Accordingly, I would award Employee a 20 percent penalty under AS 23.30.155(f), and attorney's fees and costs.

/s MR Torgerson
Mark R. Torgerson, Designated Chairman

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Larry C. Smith, employee/applicant; v. Kenai Auto, employer; and Great American Insurance Co., insurer/defendants; Case No. 8617782; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day Of December 1989.

Clerk

SNO

