ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

MELANIE M. HARTMAN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8606504



)
AWCB Decision No. 89-0330


v.
)



)
Filed with AWCB Anchorage

UNISEA, INC.,
)
December 18, 1989



)


Employer,
)



)


and
)



)

CIGNA/INA/ALASKA PACIFIC
)

ASSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


This claim was heard at Anchorage, Alaska on December 12, 1989. Employee, who represented herself, participated by telephone. Defendants are represented by attorney Timothy McKeever. The record closed at the end of the hearing.

ISSUES

Employee is seeking payment of medical expenses and transportation expenses for medical treatment. She had requested a gross weekly earnings determination, but withdrew that request at the hearing. Defendants agreed to the withdrawal, and indicated they are not seeking to have her rate reduced below the $110.00 minimum that they paid during the period she was disabled.

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendants stipulated that Employee injured her left shoulder on January 3, 1986; during the course and scope of her employment, that the injury caused pain and tenderness in the left shoulder, and the condition has been diagnosed as bursitis and/or tendinitis. Defendants do not dispute Employee's entitlement to temporary total disability from April 8, 1986 through May 22, 1986, and again from December 9, 1987 through February 18, 1987, nor do Defendants dispute her entitlement to permanent partial disability benefits based on her one percent impairment rating.


Employee seeks payment of her physical therapy treatments in February 1988 at the Pascack Rehabilitation and Sports Medicine Center (PRSMC). The treatments Cost $310.00. She also seeks payment of the $300.00 charged in February 1988 for x‑rays, injections and examinations of her left shoulder at the Orthopaedic & Sports Medicine Associates (OSMA). in addition she requests transportation expenses for her visits to PRSMC and OSMA.


Defendants contend that the treatments are not related to Employee's shoulder injury. They contend that because her condition was stable and rated in February 1987 and because she sought the 1988 treatment after she had been shoveling snow, the treatment is not Defendants' responsibility.


Defendants objected to our considering various medical reports unless they were given an opportunity to cross‑examine the author of the reports. Employee did not provide this opportunity and, therefore, only the following reports are available to us:

DATE OF REPORT
DOCTOR'S NAME
TYPE OF REPORT

03‑27‑86
Maier
Chart Notes

04‑04‑86
Maier
Referral to orthopedic doctor

04‑11‑86
Linford
To Whom It May Concern note

4‑11‑86
Linford
First Medical Report

12‑01‑86
Physical Therapy,
First Medical Report


Corvallis, Oregon

01‑13‑87
Kings Road Therapy
Chart Notes

02‑05‑87
Holland
Report

02‑07‑87
Seberg
Letter

05‑07‑87
Ellison
Chart Notes

05‑12‑87?
Ellison
Therapy Order

05‑10‑87 to 05‑27‑87
Kings Road Therapy
Chart notes

09‑07‑88
Ellison
Letter


As the above indicates, the first report of treatment available to us is from Dr. Maier dated March 27, 1986. He indicated Tylenol was not very effective for Employee. He diagnosed myofascitis in the left shoulder and prescribed Naprosyn as well as hot and cold packs. He also noted she was 12 weeks pregnant. Employee continued to work. She testified that because she was pregnant she could only be given mild anti‑inflamatories. Her problems persisted. Her pain persisted, and in April 1986 Dr. Maier referred her to an orthopedic specialist.


The next report of treatment is from Douglas Linford, D.O. In his April 11, 1986, First Medical Report he stated that Employee had traumatic bursitis of the left shoulder, and that it was work related. He provided ultrasound treatments and prescribed Tylenol #3. in his note of April 11, 1986, Dr. Linford indicated Employee had "severe bursitis" and would be unemployable for 60 days.


The Physical Therapy Department in Corvallis, Oregon, indicated in its First Medical Report of December 1, 1986, that Employee had severe bursitis, and no calcification. She was given ultrasound treatments, range of motion exercises, and hot wet packs.


In his February 6, 1987, report Rodney Holland, D.C., indicated that Employee had bursitis. Because Employee was moving to Hawaii, the primary purpose of Dr. Holland's report was to notify insurer that she wanted to change physicians.


Employee saw George Seberg, M.D., in Hawaii. She testified her visit with Dr. Seberg was very brief, he had no medical reports from her previous treatment, and his examination was very limited. His February 7, 1987, letter indicated that Employee had recently taken a job passing our phone books, but after 45 minutes her left arm was painful so she quit. She told Dr. Seberg that she had chronic pain in her shoulder, but took no medications. Dr. Seberg reported a full range of motion. Palpitation revealed a tender nodule at the base of the shoulder blade, which was mildly tender and movable. Dr. Seberg believed her condition was stable and ratable, and rated her impairment at one percent. He also stated, 'my concern is that she has let this incapacitate and prevent her from vigorously following a program of exercise to strengthen her shoulder and get her back into the work force."


In May 1987 Employee saw Monty Ellison, M.D. in his May 7, 1987, report indicated Employee's might have tendinitis, was manic depressive, and had significant psychological overlay. He also stated, "This woman has continuing left shoulder pain which I believe is legitimate. I believe she has a bicipital tendinitis." He referred Employee for more physical therapy, and specifically requested that she be taught a home exercise program.


The physical therapy chart notes indicate that after treatment from May 11 through May 27, 1987, Employee shoulder was still very tender. Employee saw Dr. Ellison on May 28, 1987. He stated that she had "some benefit" from therapy and needed to continue doing her exercises on her own.


Employee testified that her shoulder pain has persisted sporadically from the time of her injury to February 1988. it would return when she used her arm doing every day functions, like carrying groceries or doing repetitious activities. She testified the pain was always the same and always in the same location. She tried to be careful in what she did and how she did it, but sometimes the pain returned anyway.


She testified that in early 1988 the shoulder symptoms returned. This occurred about the time that she had shoveled snow. Employee testified that she went to OSMA for treatment in early February 1988. She testified the doctor injected her shoulder, and the shot relieved her pain that day. Employee testified that she also went to physical therapy for treatment of her shoulder symptoms. She testified that since the treatment in February 1988, her shoulder has been fine. She has not sought any further treatment.


In addition to the medical reports and Employee’s testimony, the other evidence we can consider is the billings from OSMA and PRSMC. These bills show the dates Employee was treated, and the charges for the treatments. Employee testified she has paid OSMA $300.00, but she has not paid PRSMC the $310.00 charged for physical therapy.


Employee requests reimbursement of medications she purchased which totaled $40.28. She submitted a copy of the prescription receipt dated January 29, 1988, when she obtained Naprosyn for $15‑09. She also filed a copy of a cash register receipt of February 6, 1988, for $10.16 upon which she had written aspirin and Tylenol.


Employee also requests transportation expenses and submitted charge slips for purchasing gas. She testified that it was 30 miles round trip from her home to PRSMC and 50 miles round trip to OSMA.

FINDINGS OF FACT AND‑CONCLUSIONS OF LAW

AS 23.30.095(a) requires an employer to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date. After two years, we may authorize treatment necessary for the "process of recovery." "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


Because Defendants contend the treatment was not for Employee's compensable injury, we also consider AS 23.30.120(a) which provides:

(a)In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of the chapter;

(2) sufficient notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured employee. . 


In Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316. "[I]n claims 'based on highly technical medical considerations', medical evidence is often necessary in order to make that connection." Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976). "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved., Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence, as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion,." Miller, 577 P , 2d at 1046 (quoting Thornton, 411 P.2d at 210). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to Overcome the presumption: (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true. Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Defendants contend that because Employee's visit to the OSMA on January 28, 1988 and February 25, 1988, as well as her physical therapy treatments between February 1, and February 10, 1988 were more than two years after her January 3, 1986, injury, the presumption is overcome. We disagree. Section 95(a) distinguishes between the reason for the treatment in the first two years and the treatment thereafter. Compensable treatment for the injury in the first two years includes treatment which "the nature of the injury or the process of recovery requires." After the two‑year period the treatment must be for the process of recovery. See Thirlwell v. Central Peninsula General Hospital, AWCB Decision No. 89‑0035 (February 9, 1989); McCool v. City of Barrow, AWCB Decision No. 88‑0130 (May 17, 1988). Accordingly, we conclude that section 95(a) does not provide that the presumption is automatically overcome just because two years have passed.


Defendants also argue that reports of Drs. Seberg and Ellison overcome the presumption and support the conclusion that the medical care was not related to the injury. We disagree. Dr. Seberg's report of February 1987 specifically indicated that he was concerned Employee had let her injury incapacitate her and "prevented her from vigorously following a program of exercise to strengthen her shoulder." We find Dr. Seberg's report supports a finding that further physical therapy was appropriate.


After being seen by Dr. Seberg and following a supervised exercise program, Dr. Ellison reported in May 1987 that "patient needs to continue to do these exercises on her own." We find his report supports the conclusion that further exercise was necessary, although Dr. Ellison believed at that time the program could be conducted at home. We concluded subsequent exercise programs would be necessary, but the issue would be whether it was reasonable to obtain the exercise through a medical provider rather than at home.


Defendants also contend that Employee's snow shoveling was the cause of her need for treatment in 1988. In order for a subsequent personal activity to relieve the employer from liability, there must be "substantial evidence to support the conclusion that the ' work related disability was not a substantial factor causing the injury.” Beauchamp v. Employers Liability Assurance Corporation, 477 P.2d 993 (Alaska 1970); Alaska Pac. Assur. Co. v. Turner, 611 P.2d 12 (Alaska 1980). Considering the nature of Employee's condition and that it periodically flared up in the past, we find Employee's testimony that the pain increased after she had shoveled snow is not adequate to overcome the presumption. We find her condition is one requiring medical evidence to overcome the presumption. Veco, 693 P.2d at 871. We find there is no medical evidence to overcome the presumption.


Even if Employee's testimony overcomes the presumption, we would rely upon Employee's uncontradicted testimony that the flare up after she shoveled snow was similar to all the other previous occurrences, Drs. Seberg and Ellison's report that further therapy was needed for her condition, and our own experience from having heard similar cases to find that the 1988 treatment was for her industrial injury. Employers Commercial Union Company v. Libor, 536 P.2d 129, 131 (Alaska 1975).


No argument was raised that the treatment was not for the process of recovery. Based on Employee's testimony that the injection provided immediate relief and after the 1988 physical therapy her condition improved, it is clear that the treatment was for the process of recovery. Accordingly, we conclude Defendants shall reimburse Employee the $300.00 she paid OSMA and pay PRSMC $310.00. Defendants should also pay interest as recently directed by the Alaska Supreme Court in Moretz v. O'Neill Investigation,       P.2d.      , No. 3535 (Alaska December 9, 1989).


Because we have found these charges compensable we also award mileage costs for Employee to travel to the medical providers. Since Defendants did not protest the use of Employee's vehicle for transportation, we find that it was the most reasonable and efficient means to travel. Defendants shall pay Employee at the rate of 30 cents per mile for each visit to OSMA and PRSMC.


Regarding Employee's medication, we find only the Naprosyn expense is adequately documented to warrant reimbursement. Therefore, Defendants shall also pay Employee $15.90 for this medication. We deny and dismiss Employee's claim for other medications totalling $24.38.

ORDER

1. Defendants shall reimburse Employee $300.00 plus interest, and shall pay directly to PRSMC $310.00 plus interest.


2. Defendants shall pay Employee transportation expenses in accordance with this decision.


3. Defendants shall pay Employee $15.90 for Naprosyn. Employee's claim for reimbursement of other medications totaling $24.90 is denied and dismissed.


DATED at Anchorage, Alaska this 18th day of December, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Melanie M. Hartman, employee/applicant, v. Unisea, Inc., employer, and CIGNA/INA/Alaska Pacific Assurance Company, insurer/defendants; Case No. 8606504; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of December, 1989.

Clerk

SNO

� We note that there may be cases in which the passage of time without treatment or symptoms may overcome the presumption. However, it is necessary to consider the facts on a case�by�case basis to make this determination.


� We note that Employee did have further physical therapy after her visit to Dr. Seberg.





