ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

GENEVA HULSEY,
)



)


Employee ,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 8506867



)
AWCB Decision No. 89-0334


v.
)



)
Filed with AWCB Anchorage

SEA‑LAND SERVICES, INC.,
)
December 21, 1989

(self‑insured)

)



)


Employer,
)


Respondent.
)



)


On November 17, 1989, we heard this petition to vacate our January 30, 1986, decision and order (D&O) and reopen the employee's case based on allegations that that D&O was obtained by fraud. The employee was present and represented by attorney Helen L. Simpson. The employer was represented by attorney Patricia L. Zobel. The record closed at the conclusion of the hearing.

PROCEDURAL BACKGROUND

In an Application for Adjustment of Claim filed on May 22, 1985, Hulsey alleged that she injured her cervical spine in a work‑related injury on April 10, 1985.


At her hearing held on December 4, 1985, the employee and her supporting witness, Jan Hamlin, testified that on April 10, 1985, a supervisor by the name of Jacki Sollee approached the employee's desk while she was talking on the telephone. Sollee, who was visibly upset, reached across the employee's desk and abruptly took the telephone away from her. Hulsey and Hamlin stated that the shoulder‑rest on the telephone got caught in the employee's hair and earring, and the sudden movement jerked her head causing an injury to her neck. Sollee testified that she was not upset when she approached Hulsey's desk on April 10, 1985, and she calmly reached over and took the phone away from the employee. She stated that Hulsey offered no resistance and, because the telephone had no shoulder‑rest, it did not get caught in her hair and earring. Sollee's testimony was corroborated by Lou Sawyer, the employee's co‑worker who was sitting at her desk approximately two feet from the employee's desk when the telephone incident allegedly happened. Regarding whether or not the telephone was equipped with a shoulder‑rest, all witnesses who testified on the subject excepting Hulsey and Hamlin, stated that on April 10, 1985, the employee's telephone did not have one. in addition, we viewed the telephone in question add did not see any scratch marks that would have been on it if a shoulder‑rest had been attached. Based on this evidence and the fact that we disbelieved both Hulsey's and Hamlin's version of the events that allegedly took place, we found that the employee did not suffer a work‑related injury (one which arose out of and in the course of her employment. AS 23.30.265(17)) on April 10, 1985. This D&O was not appealed to the Superior Court within the required 30 days, and the employee did not petition to have it modified within the required one year.


It should be noted at this point that when we deliberated on this case, there was a letter dated June 24, 1985, in the record from John R. Lathen, M.D., to the employer's claims adjuster. In essence, Dr. Lathen stated that he could no longer prescribe time off for Hulsey because he had reviewed other physicians' reports which showed that she had been treated for a cervical problem before April 16, 1985. It was apparent from Dr. Lathen's letter that the employee had not mentioned the pre‑existing condition when he first saw her and took her off work on April 11, 1985, and, accordingly, he felt manipulated and used. in his deposition taken on September 27, 1985, Dr. Lathen testified that Hulsey did not tell him on April 11, 1985, that she had been treated before for neck problems. He still believed that her problems at that time were the result of a preexisting injury and not something that occurred on April 10, 1985. On May 6, 1987, Dr. Lathen signed an affidavit in which he totally retracted what he had said in his letter of June 24, 1985. He based this retraction on the following: 1) the employee's injury was consistent with her description of the incident causing the injury, i.e., having the telephone forcibly yanked away, causing a jerking movement of the neck; 2) the tests administered by his unqualified office manager were riot useful in making a diagnosis, 3) since his deposition, Hulsey had refreshed his memory and that when he first treated her on April 11, 1985, she told him of her pre‑existing neck condition; 4) the letter was totally authored and sent out under his signature stamp by his office manager while he was out of the country; and (5) he was influenced by his office manager who thought the employee was a fake and, as result, his diagnosis of the employee was totally compromised.


On February 5, 1988, Hulsey filed a petition to vacate our January 30, 1986, D&O and reopen her case. This petition was based on allegations that our decision and order was obtained by fraud.


In a hearing which was subsequently held on July 1, 1988, two issues were before us: 1) should we reopen the record to consider affidavits which allegedly refuted certain statements made by witnesses at the December 4, 1985, hearing; and 2) should we reopen the record to consider the alleged fraud committed by Dr. Lathen and his office manager. In a D&) issued on September 23 , 1988, we answered the first question by concluding that the submission of the affidavits was merely a backdoor approach to retry the Case; some the affiants actually testified at the original hearing and there were no allegation or proof that the others could not have testified at the hearing. Regarding the second issue, we concluded that the record could not be reopened because: 1) AS 23.30.130(a) very explicitly states that if for any reason (which would include fraud) we made a mistake in our determination of facts, a petition for review and modification must he filed within one year of the time we made that determination (which would have been January 30, 1987, in this case) and the employee did not petition for review and modification until February 5, 1988; 2) even if we had the inherent authority to reopen compensation awards allegedly procured by fraud, the action or inaction by Dr. Lathen and his office manager did not constitute the type of fraud that would allow us to reopen the case because there was no allegation that the employer, insurer or their agents did anything to trick, misrepresent or otherwise deceive the employee; 3) the application of Alaska Rule of Civil Procedure 60(b) did not help the employee because it requires that a request to reopen a case be made within one year and that was not done in this case, the fraud must be committed by an adverse party and that was not done in this case, and finally, the alleged fraud did not constitute "fraud upon the board."


On May 5, 1989, the employee file with Superior Court a Motion To Remand Appeal To Alaska Workers' Compensation Board For Reconsideration regarding our September 23, 1988, D&O. In a memorandum filed with motion, Hulsey's attorney stated:

Dr. Lathen whose testimony was already called in question and was the basis of the Motion to Reopen, was convicted in Federal in Case A‑88‑121 of making a false statement to the government. He was sentenced to fifteen months, fined $37,000 and ordered to make restitution of $154.

The Court findings have not yet been reduced to writing but involved findings of very strongly condemning Dr. Lathen as totally dishonest and uncredible person.

Once the transcripts are available it would seem that the Workers' Compensation Board would want to review it to determine its applicability to this case. This amounts to 
newly discovered evidence as the matter concerning Dr. Lathen had not occurred at the time the Motion to Reopen was brought and event (sic) the Motion to Reopen was based upon Dr. Lathens's testimony that it was an independent action of his employee that caused the damages.


On May 18, 1989, Hulsey appealed our September 23, 1988, D&O to the Superior Court. In her brief accompanying her appeal, the employee claimed we erred in ruling on the fraud issue when the only issue before us was whether her claim was barred by the statute of limitation and ruling that we did not have authority to reopen the case for fraud after one year pursuant to AS 23.30.130(a).


On June 2, 1989, the Superior Court filed an order Granting Motion To Remand which stated: "IT IS HEREBY ORDERED that this Appeal is hereby stayed and referred to the Alaska Workers' Compensation Board for further proceedings."


As noted at the outset of this decision, we again heard the employee's petition to vacate our January 30, 1985, D&O and reopen her case based on allegation that that D&O was obtain by fraud.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a close review of all the evidence as set forth above, we find that there is not a sufficient basis for reopening this case to consider the numerous fraudulent statements made by Dr. Lathen throughout this and other legal proceedings. This finding is based on several factors.


First, it is essential to note that our January 30, 1986, D&O was not based in any way on Dr. Lathen's letter of June 24, 1985. The threshold issue before us at the hearing was whether an accident happened to the employee at work (arising out and in the course of her employment) on April 10, 1985, as result of the telephone incident. We expressly concluded that there was not enough evidence presented to even raise a preliminary link between any alleged injury which Hulsey claimed she had and her employment. We based this conclusion on the fact that we disbelieved Hulsey's and Hamlin's version of what transpired, we believed other witnesses as to what happened and we found that the telephone in question did not have a shoulder‑rest on it which could have caused the alleged accident. it should be noted that at no point in the D&O did we refer to Dr. Lathen or any statements he had made. Had we concluded to the contrary and found that there was a shoulder‑rest on the telephone which got caught in the employee's hair and earring when her supervisor yanked it from her, then we would have been faced with question of whether that work‑related accident actually caused the neck injury claim by the employee. If we had had to make that second determination, then Dr. Lathen's June 24, 1985 letter might have become a factor for our consideration. However, since we never had to address that question, what Dr. Lathen said, truthfully or untruthfully, had absolutely no bearing on the ultimate outcome of the case.


Notwithstanding the fact that there is no legal basis for reopening this case, there is the practical reality that to do so would not aid the employee's case. Apparently, the it is employee's position that if we were to re‑evaluate the evidence without considering the fraudulent statements made by Dr. Lathen in his letter of June 24, 1985, then the preliminary link between the telephone incident of April 10, 1985, and her neck injury would be established by Dr. Lathen's report of April 11, 1985. This position, however, can not prevail because if we disregarded Dr. Lathen's letter of June 24, 1985, because of its fraudulent nature, then we would have to disregard all statements made by Dr. Lathen, including his report of April 11, 1985. Since Dr. Lathen has obviously lied to us and others, including the federal government, we could not find him a credible witness for one purpose and not another and, accordingly, nothing he has said regarding the employee would have any probative value. Needless to say, without Dr. Lathen's report of April 11, 1985, there is no evidence that Hulsey ever suffered a work‑related injury on April 10, 1985, and she would riot receive the benefit of the presumption of compensability afforded by AS 23.30.120(a)(1).

ORDER

The employee's petition to reopen this case is denied and dismissed.


Dated at Anchorage, Alaska, this 21st day of December 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder

Russell E. Mulder, Designated Chairman

/s/ D.F. Smith
Darrell F. Smith, Member

REM/jw

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order ,staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Geneva Hulsey, employee/applicant; v. Sea‑Land Services, Inc., (self‑insured), employer; Case No. 8506867; dated and filed in the office of the Alaska Workers' compensation Board in Anchorage, Alaska, this 21st day of December, 1989.

Jamie Whitt, Clerk
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