ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

KAZIMIERZ KOWALEWSKI,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case no. 8714341



)
AWCB Decision No. 89-0339


v.
)



)
Filed with AWCB Anchorage

ALYESKA SEAFOODS, INC.,
)
December 27, 1989



)


Employer,
)



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


This claim was heard at Anchorage, Alaska on December 13, 1989. Employee was present and represented by attorney Joseph Kalamarides. Defendants were represented by attorney James Bendell. The record closed at the end of the hearing.

ISSUES

1. What are Employee's gross weekly earnings under former AS 23.30.220(a)(2)?


2. Is Employee entitled to minimum statutory attorney's fees from Defendants?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is 33 years old, was born and raised in Poland. He immigrated to the United States in December of 1986. He began working for Employer in February 1987. it is undisputed that he signed a contract to work during the roe season which was from January through March of 1987. However, it is also undisputed that he continued to work for Employer after the end of the roe season. He requested and was granted asylum on July 6, 1987. it is undisputed that Employee was injured in the course and scope of his employment on July 20, 1987, while working as a seafood processor at Employer's Unalaska facility.


It is also undisputed that at the time of the injury Employee was earning $5.00 per hour, plus time and one‑half for overtime. He testified that the hours worked varied depending on the availability of fish. In addition to the hourly wage, it is undisputed that he was provided room and board, at an approximate cost of $30.00 per day, and received employer‑provided laundry services. The employer‑provided room apparently was a bunk bed in a room shared with another employee.


In the 22 weeks between the date he was hired and the date of injury, Employee earned a total of $8,367.55. He did not receive a crew share or any type of bonus.


Defendants presented Murray Simpson's testimony telephonically and by deposition. He reviewed Employer's records and located three other employees with similar dates of hire. One person worked February through September of 1987, and earned wages totaling $12,182.67. Another worked February through August and earned $7,631.31. (Simpson Dep. at 11 ‑ 12).


Simpson testified that the plant is usually shut down during April and May, and the employees generally go on vacation. (Id. at 13). However, in 1987 Employer continued to have people working during those months. Simpson testified that at the end of an employee's contract, if they "look like they're, they need the work or they want to stay around and they have a place f or them, they may keep them around." (id. at 21).


At the time of Simpson, June 1989 deposition, the employees were working 12 hours a day, seven days per week. (Id. at 13). Simpson testified it is getting harder to find good workers, and some employees work year round. (Id. at 25). Even working year round, the most an employee would earn in wages would be about $23,000.00. (Id. at 29).


Simpson provided a copy of a computer printout showing the earnings of the employees at the Unalaska plant in 1987. Excluding technicians, other workers' pay ranged from a few hundred dollars to over $30,000. There was only one person, however, who earned over $30,000, and there was only one person who earned between $25,00 and $29,999. Only 16 people earned between $20,000 and $25,999, while 25 people earned between $15,000 and $19,999. There were 32 employees who earned between $10,000 and $14,999. The majority of the employees earned under $10,000: 72 employees earned between $5,000 and $9,999, and 166 employees earned less than $5,000.


Employee testified that he would have continued to work for Employer until he secured a better contract. He testified he had no plans to obtain a residence other than the one Employer provided. He testified he has applied for his "green card" so he can remain in the United States, and has been told it is only a matter of time before he receives it. He denies any knowledge that the United States Immigration Department intends to order his return to Poland, or that he has plans to return to Poland to live.


In his deposition, Employee testified he worked in Poland maintaining industrial machinery. (Employee Dep. at 20). He has also worked for an overseas firm transporting containers. (Id. at 21). He was paid both in Polish currency and United States dollars for his work. (Id. at 25).


Employee seeks a compensation rate based on his earnings at the time of injury which he computes by dividing his total earnings for the 22 weeks he worked for Employer by 22 and adding $30.00 a day for room and board. This produces gross weekly wages of $573.00.


Defendants have paid temporary total disability (TTD) benefits based on Employee's weekly earnings, but have not included room and board in the weekly earnings. Initially, they did pay Employee an additional $900.00 per month for housing related to his need to be closer to medical care facilities.


Defendants do not dispute the $30.00 per day figure used by Employee as the cost of the employer‑provided room and board. Instead, Defendants contend that Employee is not likely to remain in the United States and, even if he did and even if he continued to work for Employer, he would not continue to live at the employer‑provided facilities.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. GROSS WEEKLY EARNINGS


At the time of Employee's injury, AS 23.30.220(a) provided in part:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The term "gross earnings" was formerly defined at As 23.30.265(15) as:

[P]eriodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to employee that is not taxable to the employee during the pay period; the value of room and board to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee's gross weekly earnings above the Alaska average weekly wage at the time of injury may not be considered;


The Alaska Supreme Court has commented on the 1983 amendment to AS 23.30.220 in several recent opinions. in discussing section 220's history, the Court stated in Phillips v. Houston Contracting, Inc., 732 P.2d 544, 546, n.6 (Alaska 1987):

During the past decade, the statute's emphasis has shifted from present earnings to past earnings as the determinate of earning capacity. In 1977, the legislature repealed AS 23.30.220(l). Under the 1977 amendments, the average weekly was generally based on earnings during one of the three calendar years preceding the injury, without regard to earnings at the time of the injury. . . . in 1983, the legislature rewrote the section so that the compensation rate was based on average earnings during the preceding two calendar years. . . . The legislative history suggests that this shift in emphasis was "reasoned and intentional.” (Cites omitted).


More recently in Philips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987), the Court noted:

However, while the earlier version of the statute provided that the alternative wage calculation was to be based on "the usual wage for similar service rendered by paid employees under similar circumstances," former AS 23.30.220(3), the new statute provides that "the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history." AS 23.30.220(a)(2). The distinction emphasizes the point that the AWCB has considerable discretion to determine gross weekly earnings under subsection (a)(2).


Although Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, (Alaska 1988), interprets a much older version of section 220, the general discussion about wage calculation appears relevant to all cases:

An estimate of earning capacity is a prediction of what an employee's earnings would have been had he not been injured. . . . In making an award for temporary disability, the [Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability. In making a permanent award, long‑term earning history is a reliable guide in predicting earning capacity.

Peck at 286‑87 (quoting Deuser v. State., 697 P.2d 647, 649‑50 (Alaska 1985), (quoting Argonaut Ins.. Co. v. Industrial Accident Comm’n, 371 P.2d 281, 284 (Cal. 1962)).


The Court went on to state: "As Professor Larson explained, '[his] disability reaches into the future. . . . his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life."' Peck at 287.


In all of the many recent cases filed by the Court which address the wage calculation issue, the Court has always compared documented wages at the time of injury (or time of disability if they were greater than at the time of injury) with documented historical earnings to determine which is a more reliable basis for predicting the future loss. This is true even if the duration of the disability is unknown or long‑term. Peck; Phillips, 732 P.2d 544; Johnson v. RCA/OMS Inc., 681 P.2d 905 (Alaska 1984).


The parties agree that subsection 220(a)(1) cannot be fairly applied to Employee because he was working in Poland for the two years before his injury. Therefore, we must use our discretion under subsection 220(a)(2) to fairly determine his gross weekly earnings.


Although Defendants contend Employee will not remain in the United States, they presented no evidence to support this argument. Despite sharp questioning by Defendants, Employee insisted he will be granted permission to remain here. Defendants did not present any immigration official to refute Employee's testimony. We have no reason to doubt Employee's testimony, and find him to be a credible witness. AS 23.30.122. We conclude Employee is likely to remain in the United States, at least for the immediate future. We find it is speculative to assume he will be returning to Poland soon.


Defendants also contend that Employee would not have continued to live in the employer‑provided facilities, but would have obtained his own residence. Again, there is no evidence to support Defendants' position. Employee testified that he had no plans to obtain other housing. Again, we have no reason to doubt Employee's testimony. We must conclude that he would have remained in the employer‑provided housing during his employment.


Therefore, the real issue becomes how long Employee would have worked for Employer. Clearly, Employer continues to do business during Employee's disability, and there was no evidence that Employer is going out of business. According to Simpson's testimony, good employees are hard to find. Good employees are likely to work on a year‑round basis if they want to. Although Employee had worked only 22 weeks for Employer at the time of his injury, he had worked during the slower months of April and May. We conclude Employee was likely to continue working for Employer through the time he has been disabled, and thereafter.


However, we find Employer's processing plant is at a remote location and, based on the payroll information for all employee's that Simpson submitted, we find that very few employees work year round. we find, therefore, that even though Employee would have continued to work during the period of disability, it is unlikely that he would work 52 weeks a year. We find it is more likely that he would have 44 weeks each year.


We know little about Employee's work and work history before he began working for Employer. He has maintained industrial equipment and transported containers. We have no evidence on whether he worked full time or part‑time, year round or seasonally. However, given his circumstances at the time of injury, we believe his testimony that he would have worked for Employer as long as he could or until he secured better employment. Accordingly, we conclude it would be fair to take his earnings in the first 22 weeks of employment and multiply it by two. Thus, his gross annual earnings would have been about $16,735.00.


Next we consider the room and board issue. Based on our above findings, we conclude that Employee would have stayed in the employer‑provided facilities for 44 weeks each year. Using the $30.00 per day which the parties have agreed upon as the value of the employer‑provided room and board, we find he would have received an additional $9,240 for the value of room and board. Adding these two sums together produces total gross annual earnings of $25,975.00. Dividing this sum by 52 weeks, results in gross weekly earnings of $499.52. Because Employee was married and had one child at the time of his injury, we find his weekly compensation rate should be $349.38. Defendants have paid TTD benefits at the weekly rate of $247.19, and are entitled to credit those payments against our award.

II. ATTORNEY'S FEES


Defendants did not dispute Employee's request for minimum statutory attorney's fees. We find we have awarded Employee and increase in his gross weekly earnings which has resulted in additional compensation. Therefore, we conclude that Defendants must pay Employee's attorney minimum statutory attorney's fees under AS 23.30.145(a) on the increased benefits.

ORDER

1. Defendants shall pay compensation based on gross weekly earnings of $499.52


2. Defendants shall pay Employee's attorney minimum statutory attorney's fees based on the increased compensation benefits due as a result of our increasing Employee's gross weekly earnings.


DATED at Anchorage, Alaska this 27th day of  December, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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