ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

ERIC A. HEGDAHL,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8523892



)
AWCB Decision No. 89-0340


v.
)



)
Filed with AWCB Fairbanks

ATCO STRUCTURES, INC.,
)
December 28, 1989



)


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON INS. CO.,
)



)


Insurer,
)


Defendants.
)



)


This claim to set aside a May 20, 1987 Compromise and Release was heard at Fairbanks, Alaska on December 6, 1989. The employee was present and represented himself. The defendants were represented by attorney Michael McConahy. The record closed at the end of the hearing.


The employee amended his application at the hearing to seek only transportation costs associated with treatment of his back and elbow conditions. The employee's claim had been settled on May 20, 1987 by Compromise and Release (C&R). Terms of the C&R left open the payment of future medical costs associated with the employee's back condition but specifically excluded payment of transportation costs and per them for in‑state medical treatments.


The employee lives in Slana, Alaska, about 300 miles from Fairbanks. His current treating physician is in Fairbanks. Prior to his injury, the employee regularly worked in Anchorage and Fairbanks. He was injured while working in Anchorage.


At the time the C&R was approved, the employee's condition was diagnosed as a facet syndrome and thoracic strain. In January, 1988, after the C&R was approved and signed, the employee underwent an MRI and a herniated disc was found at L4‑5. Later, when his back and leg gave out, the employee fell and broke his elbow. He underwent an arthrotomy in August, 1988 to remove loose bodies from his elbow.


The defendants have continued to pay all medical costs associated with treatment of the employee's back and elbow condition, except transportation costs. We must now decide whether to set aside the C&R with respect to payment of the employee's transportation costs for medical treatment.


The employee argues that the C&R should be set aside for two reasons. First, he asserts he signed the C&R under economic duress. Secondly, he argues that C&R should be set aside because of mistake. Specifically, he asserts that he was not medically stationary, as stated in the C&R. As shown by the MRI, his condition was worse than realized, and then further deteriorated when he fell and broke his elbow.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In considering whether to set aside a C&R, we have consistently relied on the standards announced in Witt v. Watkins, 579 P.2d 1065, 1068 (Alaska 1978). The court directed that the party seeking to rely upon the releasor must first establish, "[T]hat [the release] was given with an understanding of the nature of the instrument. . . . If that understanding is demonstrated, "[T]he burden is [then] on the releasor to show by clear and convincing evidence that the release should be set aside." Id. at 1070. Factors that may be considered are the manner in which the release was obtained ‑‑ including whether it was hastily secured at the instigation of the releasee; whether the releasor was at a disadvantage because of the nature of his injuries; whether the releasor was represented by counsel; whether he relied on representations of the releasee or a physician retained by the releasee; and whether liability was seriously in dispute. The relative bargaining positions of the parties and the amount to be paid should also be considered. Id. at 1069‑70. The two prongs of the Witt test are:

(1) Whether the Applicant understood the nature of the instrument;

(2) Whether the Applicant was subjected to any or a number of forms of duress at the time of signing.


In our earlier decision and order based on the written record, we considered each of the factors listed in Witt and found the employee did not submit clear and convincing evidence to justify a set‑aside of the C&R. AWCB No. 880239 (September 16, 1988). Now that we have had an oral hearing, we again find insufficient evidence exists to justify setting aside the C&R, either by a clear and convincing or a preponderance of evidence standard.


Recently, the Alaska Supreme Court suggested in Clark v. Anchorage, 777 P.2d 1159, 1161 n.3 (Alaska 1989), the Witt standards might be relaxed in a workers' compensation case. Specifically, our court cites other courts which have stated the Board is directed to carry out the legislative objective of "Protecting workmen who might agree to unfortunate compromises because of economic pressure or lack of competent advice. " Johnson v. Workmen's Compensation Appeals Board 471 P.2d 1002, 1007 (California 1970); Chavez v. Industrial Accident Commission 321 P.2d 449, 450 (California 1958).


Apparently, a C&R might be set aside if an employee can prove he signed the C&R because of economic pressure or lack of competent counsel. At the time the employee signed the C&R he was represented by attorney Richard Wagg who regularly appears before the Board. It is undisputed he provided competent legal counsel.


Regarding the employee's claim of economic duress, we normally have found, based on Witt, a C&R cannot be set aside strictly on grounds of economic pressure. See Hansen v. Industrial Electronics, Inc., AWCB No. 860044 (February 26, 1986), aff'd; 3 AN‑86‑2655 Civil, Super. Ct. (January 13, 1987). Because of the Courts footnote in Clark, we review the economic duress issue. The employee originally signed the C&R on March 6, 1987, Initially, we rejected the C&R because the employee did not want to participate in vocational rehabilitation and chose to pursue a self‑employment plan. The parties asked for a hearing before the Board in order to require Board reconsideration of the rejection. The Board scheduled a hearing for May 20, 1987 and took testimony regarding the employee's medical condition and his self‑employment plan. The employee testified at length about his successful business experience. When asked whether he wanted to reconsider the C&R, the employee testified, "I am ready to get on with my life and quit spinning my wheels. There's a lot I can do and I want to get on with it." At no time did the employee mention he was not satisfied with the C&R terms or that he agreed to the terms because of financial pressure. Thereafter, we reconsidered our rejection of the C&R and approved the agreement.


The employee seeks transportation costs covering his trips for medical treatment since the C&R. We note this was a hotly disputed issue and was specifically listed as a compromised feature of the C&R. Although we are sympathetic to the employee's claim for costs associated with the elbow treatment, the C&R is very clear about the scope of its coverage. The C&R was drafted by the employee's attorney. The final paragraph of the C&R, immediately above the employee's execution and signature line, reads in part as follows:

It is agreed that the employee's injuries and disability, including any injuries and disabilities which arose prior to the injury referred to herein, are or may be continuing and progressive in nature and that the nature and extent of said injuries and resulting disability may not be fully known at this time. By execution of this Compromise and Release, the employee acknowledges his intent to release the employer and its workers' compensation insurance carrier from any and all liability arising out of or in any way connected with the work‑related accident referred to above and any known or as yet undiscovered disabilities, injuries or other damages associated with said accident. This Compromise and Release shall be effective in discharging the employer and its workers' compensation carrier of all liability of whatsoever nature for all past, present and future compensation benefits.


We again have reviewed the record, in light of the employee's testimony given at hearing, and find the employee has not shown clear or convincing evidence or otherwise proven by a preponderance of evidence that the C&R should be set aside due to economic pressure or mistake. Accordingly, we find his claim for additional transportation costs must be denied.

ORDER

The employee's claim to set aside the May 20, 1987 C&R in order to recover additional transportation costs is denied and dismissed.


DATED at Fairbanks, Alaska, this 28th day of December, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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